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The Royé.l Proclamation, Provincial Legislatidn & the Maritimes : (

by: Gillian Allen, LLB, M.A., Research Consultant

Introduction -

In the middle decades of the 19th century all three Mé.ritime 'provinces -

' Nova Scotla, New Brunswmk and Prince Edward Island passed

leglslatmn arguably permitting the government to sell or lease reserve _
lands without first taking a’surrender from the M1’kmaq or Maliseet _
holding the beneficial interest in the reserve. Each of the three colcmal

- acts proy;ded that the proceeds of sale or lease were to be appiled to the

beneﬁt of the Indians. All three colomal governments invoked the -

legislation to sell or lease _reser_ve land.

These legislative enactments appear contrary to the st1pulat10ns of the
Royal Proclamatton, in particular that o
i) no private person could purchase Indlan Iand in the settled
colomes of Bntlsh North Amenca, '
i) if the First Nat:on decided to sell or 1ease any part of its
lands, then its interest could only be purchased by the
" Crown; and, ' ' o
iii) the purchase had to be compieted (apprcved) ata public
meeting of the band held for that purpose by the

L1eutena.nt Governor

Early colomal ofﬁc1als believed the Royal Proclamatzon d1d not apply in,

_the Mantlmes desplte the references to “our Colomes Where, We have

! Except as otherwise notlced the text of the Royal Proclamatton used in
this paper is taken from the version appended to the decision of
Madame Chief Justice McLachlin in R, .v. Marshall; R. v. Bernard,
- 2005 SCC 43 and attached to this paper as Appendix A: : (
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thought proper to allow Settlement”.?

" This paper raises, without resolving, qué'sti_dns which arise in light of the -~
recent Supreme Court of Canada decision affirming that the Royal

Proclamation did and does apply in the Maritime provinces.

. The Marshall Bernard decision and the Royal Proclamat:an
In the Marshall (logging)® and: Berna.ra‘.“l cases, heard together in Februa.ry

of 2005; (dec151on rendered 20 July 2005), Mada_me Chieéf Justice

: McLachhn proceeding on the basis that the Royal Proclamation must be
liberally interpreted and any matters of doubt resqlved in favour of '
Aboﬂghlal people, unequivocally stated the Proclamation did apply to

Nova Scotia.® However, after ﬁnding the Proclamation does eipply in the -

? See Richard Bartlett, Indian Reserves in the Atlantic Provinces of
Canada, Saskatoon: University of Saskatchewan Native Law
Centre, 1986, Studies in Aboriginal Rights No.9, pp.8-9; W.E.

. Daugherty, Maritime Indian Treaties in Historical Perspective,
. Ottawa: Department of Indian and Northern Affan‘s Canada, 1983,
p. 64 avaﬂable on11ne at: : :

3 (2002), 203 N.S.R. {2d) 256 (NSSCAD).
* (2003), 262 N.B.R. (2d) 1 (NBCA).
5 R.v. Marshall; R.v. Bernard, 2005 scc43,

6 The Royal Proclamation joined the former French colonies of Ile St. Jean
(Prince Edward Island) and Ile Royale (Cape Breton) to the colony
of Nova Scotia which then included what is now New Brunswick.
Prince Edward Island was separated from Nova Scotia in 1769.

New Brunswick was created in 1784 and in the same year, Cape -
_Breton was separated from mainland Nova Scotia. The Island was -

rejoined to Nova Scotia in 1820. Thus any reference to “Nova

Scotia” in relation to Royal Proclamation includes what are now a11
" three Mantnne provinces.. :
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Maritimes, the Chief Justice went on to uphold the decisions of the lower
cou.rt_s_in Nova Scotia and New Brunswick rejecting the _contention of the
Mi’kmagq antd Maliseet Nations that the Royal Proclamation reserved title

in all unceded and unpurchased lands to the First Nations of the
Maritimes.” (She also rejected the defendants’ position that Goverrior
Belcher’s 176i prociamation affirmed or awarded Aboriginal title to the
Mi’kmagq.)® In partlcular, the Chlef Justice stated that the text of the
Proclamation did not support the argument that it granted the M1’kmaq

{and Mahseet) t1t1e to “all the territories of the former colony of Novar-.,
Scot1a,”g rejectlng the argument that the Royal Proclamation reserved
Nova Scotia to the Ml’k_maq and Maliseet on five grounds.

Fi.rst' she rejected the argument that .the wording of the Royal
Proclamatton preamble created M1’kmaq and Maliseet title i in Nova Scot1a:

.. The text supports the Crown’s argument that it did not
grant the Mi’kmagq title to all the territories of the former
. colony of Nova Scotia :

The ﬁrst provision is the preamble to the part addressmg

aboriginal peoples which reads: o
And whereas it is just and reasonable, and
essential to our Interest and the Security of our
Colonies, that the several Nations or Tribes of -
Indians with whom We are connected, and who.
live under our Protection, should not be
molested or disturbed in the Possession of such

7 2005 SCC 43, para. 85. Throughout the decision; both the Chief
Justice and Mr. Justice LeBel speak only of “Mi’kmaq” title as the
‘defendants in both cases are Mi’kmaq. However, the Court’s
decision presumably equally applies to the Maliseet Nation
territory in what is now New Brunswick.

8 2005 SCC 43, paras. 97-105.
® 2005 SCC 43, para. 88,
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Parts of our Dominions and Territories as, not

“having been ceded to or purchased by Us, are
reserved to them, or any of them, as the1r
Huntmg Grounds.

As part of the preamble, this does not accord new rights.
When the Royal Proclamation directed the reservation or

~ annexation of land it used terms of grant (“We do therefore ...
declare it to be our Royal Will and Pleasure, that” or “We
have thought fit, with the Advice of our Privy Council” or “We
do hereby command®) and referred to the specific tracts of
land (“all the Lands and Territories not included within the

- Limits of Our said Three new Governments, or within the

Limits of the Territory granted to the Hudson S Bay '
Company”).??

The Chief Justice then turned to the second clause of the Proc_:l_aniaﬁon
relied upon by the Mi’kmag and Maliseet in their argument that the
Proclamation reserved title in Nova Scotia to the Nations:

‘We do therefore ... declare it to be our Royal and
Will and Pleasure, that no Goevernor or '
‘Commander in Chief in any of our other
Colonies or Plantations in- America do presume...
to grant Warrants of Survey, or pass Patents for
any Lands beyond the Heads or Sources of any
of the Rivers which fall into the Atlantic Ocean
from the West.and Northwest, or 1ipon any " .

Lands whatever, which. not hdving been ceded
to or purchased by Us as aforesaid, are reserved
. to the said Indians, or any of them."

Her Ladyship found t_hat the ph.ras_e' underlined merely repeated the
wording of the preamble and did not create new rights in land. This

interpretation, she stated, is confirmed “by the fact that it does not use

13

' R v. Marshall, R. v. Bernard, para.s 88-90. Emphasis in original.
" R, v. Marshall..., para. 91. Emphasis in original.
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the direct and clear 1anguage used elsewhere to reserve lands to the

Indians...”* If the Respondents’ interpretation were correct she heted,

then virtually the entire province of Nova Scotia would have been

reserved for the Indians, and all settlers then in the province would have
- been forced to lee.\fe. “Yet the historical evidence suggests exténsive

- settlement of Nova Scotia after the Royal Proclamation.”™

Thirdly, she rejected the Respondents’ assertion that the section of the |
Proclamation instructing that no pnvate purchases of land from the "=
Indjans in the already settled colorues demonstrates Aboriginal title in

the Maritimes:

The third provision of the Royal Proclamation upon which the
respondents rely requires that “no private Person do
presuine to make any purchase from the said Indians of any

. Lands reserved to the said Indians, within those parts of our

_Colonies where, We have through praper to allow
Settlément.” The respondents argue that this reinforces
reservation of Nova Scotia to the Indians. This language,
however, is equally consistent with referring to newly
reserved lands as it'is to previously reserved lands and does
not definitively argue in e1ther d1rect10n

Feurtlﬂy, the Chief Justice found that the jurisIJrudence, specifically R.

v. Sioui, [1990] 1 S.C.R. 1025 supported the Crown'’s mterpretatlon that
the Proclamatron did not reserve lands for the Mikmaq and Mahseet in

the Mantlrnes

. In R. v. Sioui..., this Court held that “the Royal
Proclamation... organized the territories recently acquired by

2 R. v. Marshall..., para. 92.
¥ R. ¥. Marshall..., para. 92.
4 R. v. Marshadll.., para. 93.
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that located outside the colony’s territorial limits and the

Great Britain and reserved two types of land for the Indians:

establishments authorized by the Crown inside the colony_”

(p. 1052, per Lamer J. (emphasis added)).*®

Fifthly and finally, the Court found that the “historical context and
purpose” of the Proclamation does not support the assertion that it
~granted Nova Scotia to the Mi’kmagq and Maliseet. The Proclamation, the

Court stated, was part of larger discussions on the administration and

management of the rnew lands Britain was awaréléd_ by the Treaty of

FParis. :

In the discussions between the Board of Trade
-and the Privy Council about what would
eventually become the Royal Proclamation, the
imperial territories were from the beginning

~ divided into two categories: lands to be settled
and those whose settlement would be deferred.
Nova Scotia was clearly land marked for
settlement by the Imperial policy promoting its
settlement by the “Planters”, “Ulster
Protestants”, Scots, Loyalists and others... The
Royal Proclamation sought to ensure the future
security of the colonies by minimizing potential
conflict between settlers and Indians by
protecting existing Indian territories, treaty .
rights and enjoining abusive land transactions.
Reserving Nova Scotia to the Indians would

' completely counter the planned settlement of
'Nova Scotia.'®

Thus the Mi’kmagq and Maliseet people of the Maritimes are left with a

number of questions beginning with:

T BR . Mdrsftall..., para. 94.
8 R. v. Marshall..., para. 95.
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If the Royal Proclamation did not affirm the Aboriginal title of
the Nations in the Maritimes, but does apply in the
Maritimes, which provisions apply? |

- Of the five reasons given by the Co‘urt in support of its decision that the

Royal Proclamation did not grant the Mi’kmagq a:id_ Maliseet title in the _ |
Maritimes, the third reason is the most confusing for researchers and

lawyers involved in- Speciﬁc claims work. Is the Court suggesting that as

.. the clause may ainply as-easily to ﬁewly reserved as to previously
- 1_'e'served land, it applies only to riewly reserved land, it only applies to

“newly reserved land"? The‘Mi"kr'naq of N_ova Scotia and New Bﬁ_lnswick

were awarded signiﬁcan"c tracts of land in the 1780’s under Licences of
Occupatlon Are these lands “newly reserved”? Richard Bartlett, when
looking at the Licences of Occupation issued in the 18% century in Nova
Scotia and New Brunswick argued they were granted because the
government of the day did not beheve the Proclamatton apphed to the
Mant].mes

.. in Atlahtic Canada it was considered that the
Royal Proclamation did not require treating with
the Indians for the surrender of aboriginal title
or the establishment of reserves. Accordingly,
reserves were set apart by executive act, that is,
by the issuance of licences of occupation or
reservation by order in council.*”

Although the Mi_’lnna('q_ and Maliseet Nations differ with the hi_storical
interpretation of the Royal Proclarhqtion in Atlantic Canada, they do agree

‘that Licences of Occupation dl_'d es’tab].iéh reserves and that it was the

17 Richard H. Bartlett, Indian Reserves.and Aboriginal Lands in Canada A
- Homeland A Study in Law and History, Saskatoon, University of |
Saskatchewan Native Law Centre, 1990, 14.
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intent of the government was that the licenced areas were to be Indian
reserves. The Supreme Court has now settled that the Proclamatioh. does
appiy, but has it now created a whole new guagmire: what constitutes a
“ﬁewly created” reserve which will qualify for protection under the Royal
Precldmation? The Ross River Dena Couneil V. Carr.adc_il’a decision on

reserve creation in the Yukon provides little guidance for the Maritimes.

The clause cited — “no private Person do presume to make any '

| "'pu_rchases from the said Indiaz__is of any Lands reserved to,the said
Ind.ians within those parts of our Colonies where,_ We have thought:
proper to allow Settlement” — is followed by: ' |

but that, if at any Time any of the said Indians should be
inclined to dispose of the said Lands, the same shall be .
Purchased only for Us, in our Name, at some public Meeting
- or Assembly of the said Indians, to be held for that Purpose
by the Governor or Commander in Chief of Our Colony .
_respectively within which they shall lie...?

For those more concerned with specific claims than with Aborigihal ﬁtle,

the question for researchers and legal counsel becomes

If the Royal Proclamaﬁon does apply in the. Mant:mes and

| while the no private Person may purchase of reserved land in -
the settled colonies clause is not proof that land was
reserved the Mi’kmaé and Maliseet, when land was set aside

or reserved for the Mi'kmagq or Maliseet — by whatever device

1¥[2002] 2 S.CR 816, 2002 SCC 54. The case is d1scussed below in
relation to its possible application to reserve d1sp031t10n

** taken from the text of the Royal Proclamation appended to the decision
of Madame Ch1ef' :
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—do the prowsmns of the Royal Proclamatton dealmg with
surrender and sale then apply?

" This question has not yet been éddressed by the Courts. We have no
ruling on the proper interpretation of the appli’c‘:atio_n of the Proclamatibn
and the disposé; of 're_serve lands in the Maritimes. The position of the
Mikmaq and Maliseet Nations, even before the ruling in R. v. Marshall; R.
v. Bernard, supra,_was and is that the Royal Proclamation provides that -
reserve lands and lands set aside, for the Indians in the Maritimes may be

" taken from the band or Nation for whom those lands were set aside only

after a meeting of the affected group,_’héld for the purpose of approving

the saie, and the lands in question may only be sold to the Crown.

In R v. Marshail, R. v. Bemard-, supra, the Court did not take the
opportunity to avoid further confusion by stating (for example) thatin its
opinion, the only portions of Atl-le Royal Proclamation applying to the
Maritimes were those which annexed Prince Edward Island and Cape
Breton to Néva Scotia.*® Instead, the Court affirmed the Proclani_atioﬁ was
to be interpreted liberally and all doubts regarding its application -
reéolved in favour of the Aboriginal people “in 'light'of its status as the

' “Magna Carta” of Indian nghts in North America”. 2

As the Court_did npt limit the appﬁcaﬁon of the Procldmation to only

20 “\We have alfo, with the Advice of Our Privy Council, thought fit to
annex the Islands of St. John’s and Cape Breton or Isle Royale, with
the lesser Islands adjacent thereto, to Our Government of Nova
Scotia.” Text of the Royal Proclamation 7 October 1763, published
in Halifax, 20 January 1764 NSARM, RG1 v. 346 no.2, my/f 15419.

AR, Marshall paras 86- 87
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those sections specifically mentioning Nova Scotia, it must be assumed
that the Court intends other portions of the text of the Proclamation to
apply to Indian rights in the Maritimes. As a “liberal ,interpretation” of the
text of the Royal Proclamation did not lead to an affirrnation of Mi’kmaq

. and Maliseet title in the Maritimes, then the Court must inténd that the

" surrender provisions and the licenced trade® provisions are to apply.
0 apply

That being the case, once land was_ reserved for the Mi’kmaq or Maliseet
in the-Maritimes, the surrender restrictions in the Royal Proclamation
were triggered and the Mi'kmag or Maliseet could not be dispossessed of e
'the1r lands except in-accordance with the Proclamation. If these

: prowsmns do not mean what the text so clearly states they mean — that -

‘Indians must consent to the sale of their lands and that the lands must

be sold to the Crown — then it is rendered meaningless as a “Mdgna
* Carta” of Indian rights. - ' B

The 19 Century Leg;slation and the Rogal Proclamation
Before Confederatmn, the each of the British North Amenca.n colonies
had its own regime regulating Indian Affairs in the provmce. In the

Maritimes, two of the three provinces passed legislation apparenﬂy'
obviating the requﬁement to obtain the consent of the Indians prior to
selling or leasing Indian lands. Thus, the Mi’kmaq and Maliseet could be
dispossesaed of their lands without their consent or their lands leaaed to
non-Indians without any say over the terms of the IeaSe.°Only one
province, Prince Edward Island, did not enact apeciﬁc legislaﬁon varying

the Royal 'Pro_clamation’s surrender and sale requirements, although the

22 See text of the Royal Proclamation appended to Madame Chief Justhe s
opinion.
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legislation did make refererice to sales of Indian lands.

Prince Edward Island _
In Prince Edward Island, the ﬁrst 1eg181at10n regulatmg the conduct of

~ Indian affairs in the province was passed in 1856.% Section III of the Act

provided

That the commissioners shall have and take the supervision
and management of all lands that have been, are now, or
may hereafter be set apart as Indian reservations, or for the
use-of Indians: they shall, where_ the same has not been =,
previously done, ascertain and define their respective
boundaries, and report to the Governor, or the Administrator -
of the Government, all cases of intrusion, or of the transfer -
or sale of such lands as aforesaid, or for the use or
possession thereof by the Indians; and generally shall -

protect such lands from encroachment and alienation, and
shall preserve them for the use of the Indlans

" Four years earlier, Farm Plot 40 in Lot 15 at Cape Egmont and Farm

Plots 126 and 131 in Lot 55 at Bo_l.ighton- River had been set aside as
Indian reserve lands by provincial Order-in-Council.2*

The lands reserved were of little use to the Mi’kmaq. Lot 15 was in the

possession of Acadians. Lot 55 was poorly situated and contained few of .

the resources necessary to the Mikmaq.? In 1866 the Indian

Commissioner recommended that reserves be sold. The Assembly é.greed '

23.P. EI 1856, c. 10. Full text of the legiSIation in Appendix B.

* Gary P Gould, and Alan J. Semple, Our Land: The Maritimes The Basis
- of the Indian Claim in the Maritime Provinces of Canada,
Fredericton: Saint Annes Point Press, 1980 p.36.

25 Report of the Indian Comrmss1oners, 17 March 1857, JLA PEI, 1857
Appendix P, p.264.
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and passed a resolution recommending the lands be sold the purchase
monies applied to obtaining new lands for the Mi’kmagq “or otherwise, as

the Government shall be advised.”25 (No lands were ever purchased to

replace the lands in Lots 15 and 55.)

-As the'Act is silent about a “transfer or sale of such 1a.nds as aforesaid”

was to be conducted, 1t is difficult to determine 1f this phrase gave
authority to the Comrmssmners to sell Indian lands.?” Section IV of the
Act prowded..dgectlon to the Commissioners on how to proceed in the

case of trespasses on Indian reserve lands, but again makes no specific'-'

‘'mention of aufhority to the Commissioners to sell Indian lands.

N‘ew Brunswick and Nova Scotia . ‘
In 1844 and 1859 New Brunsw1ck and Nova Scotia respectwely passed
legislation empowering colonial officials to sell or lease Indian reserve

lands. Both the New ansmck_and Nova Scot_1a legislation prescribed

how the sales or leases of Indian land were to be conducted or negotiated

how the proceeds of sale were to be apphed (See Appendlces C and D for
the fuil text of each of the New Brunswmk and Nova Scotia Act
respectively.)

B For the penod from 1844 in New Brunsmck and from 1859 in Nova

Scot1a to 1867, Ml’kmaq and Maliseet could and d_1d find themselves
stripped of their reserve lands, whether or not they wished to -surrender
and s‘ell_dr lease the lands in question. In 1844, the New Brunswick

government enacted An Act to regulate the management and disposal of

% Proceedings of the House, 7 May 1866, JLA PEI, 1866, p.90.

27 See the preamble, ss.I and II of the Act.
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the Indian Reserves in this Province.”® The Act provided that “under the
direction and superintendence of the Local Commissioners”, the
Lieutenant Governor could direct the sale or lease of all or partof a _
reserve to the ,hi'ghest bidder at public auction.? The Act did not require
that the band to whom the reserve belonged first consent to that lease or
“sale. All that was required was that the Lieutenant Goverhor “by and

with the advice aforesaid” consider the sale or lease of the reserve lands

“expedient for the best interest of the Indians and the settlement of the |

country”.® All proceeds from any sale or lease of reserve lands was to be..

applied (a.fter the payment of expenses as set out in the legislation) -

to the exclusive benefit of the Indians... First,
‘towards the relief of the indigent and infirm
Indians of the several Tribes: Second, towards
procuring seeds, nnplements of husbandry, and
domestic animals...

The New Brunswick government sent the legislation to London where it
was ratified by 'Ordef-in—_Council. It was proclaimed in force in September
of 1844.%%

" The New Brunswick example was followed in 1859 by the Nova Scotian
legislature.®® Possibly because the legislation was debated and passed

2 3.N.B. 1844 c.47. Although the Act was passed in 1844 it was printed
in 1845 statutes volume.

2 S.N.B. 1844, c.47, s.1.

3°SNB 1844, .47, s.1L.

31SNB1844 c.47, sVII : - :
2 g N.B. 1844, c.47, note at the end of the Act.

-3 An Act cbhceming Indian Reserves, S.N.S. 1859, c.14. | "
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after Nova Scotia achieved resraonsible government, the Nova Scotian
governmenf did not seek Imperial approval of their lggislativé scheme for
disposing of reserve land. The Nova Scotia legislation empowered the _
'appointment of Commissioners of Indian Lands who were to protect. the
same for the benefit of the Ml’kmaq and to “superintend the survey,
‘leasmg, a.nd sale thereof... and prevent trespassing on the reserves
The Nova Scotian legislation limited sales to only to purchasers “who are
- in possession of énd_ have made improvements upon any portibn of said
reserves”, and orﬂy"-éf “the land held and occﬁpiéd by thern; agreeably to ..
limits to be defined by the commissioners...”* No purchaser was to |
' receive a title to rhe land sold until the entire purchase price was .
recei\"red by the provincial Receiver General.*® The purchase funds were to
be held in what amounted to an interest-bearing trust account, with the =
interest income to be applied annually first to the relief of the poor and 111
Ml’kmaq and secondly to promoting Mi’kmagq agnculmre oI reserve.
lands.* ' ‘

Two questions arise from the saie of Mi’kmagq and Maliseet reserve lands
in the 19™ century: first, could colonial iegislatures rJass -1egislétion
régarding the disposition of Indian re'rserve land which conrradicted the -
Royal Proclamation;'a;nd, second, were theéalés va]id?Irl other .words, if
the proceeds of the leases or sales of Indiarl reseive lands were not |

applied as stipulated in the legislation, then were the sales valid?

a

%S.N.S. 1859, c.14, 8.2.
% 5.N.S. 1859, c.14, s.3.
T G.N.S. 1859, c.14, s.4.
7 S.N.S. 1859; c.14, 5.8,
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i) Was the colonial legislation vahd?
That the Crown itself has doubts about the va11d1ty of the colonial

'leglslatmn was demonstrated shortly after the promulgatwn of the

specific claims policy. In 1973, in one of the first specific claims settled,
the Wagmatcook Band negotiated settled, and received compensation for _
a loss of reserve lands claim, including lands sold under Nova Scotia’s
1859 Ieglslatlon _

The Wagmatcook (Mlddle River) FN, res1d1.ng near Baddeck,
‘sought restoratign of some 3,800 acres of their original
reserve which weré allegedly alienated mthout their consent
in 1892. These lands were either sold under the provisions of
pre-Confederation NS statutes, settled upon by non-Indians
without proper authorization or sold in violation of post-
Confederatmn Federal legislation., 38 :

The grantmg of land is part the executlve functmn of government commg
from thé exermse ‘of the royal prerogative. While no6 court m the
Maritimes has ever cons1dered the Royal Proclamation and its

relationship with the leglslauon passed in New Brunswick and Nova

Scotia, in Ross River Denq Council Band v. Canada,a? the Supreme Court

of Canada did consider the prerogative land granting authority of the
Crovtrn and legislative ‘infringement.’ or management of that prerogative
function. While LeBel, J. stated his ruling “...involves a di'scuseibn of the
tegal position and_histbricel position of the Yukon and not.of historical

and legal developrnents s_pannjng almost four centuries and concerning

3 See INAC, Public Infonnaﬁon Status Report Specific CIa:ms Branch,
p. 250 Claim no. B8260-104. Available online: -
h www.ainec-inac,ge.ca/ps clm is6_e.pdf.

% Ross River Dena Council Band v. Canada, [2002] 2 S.C.R. 816, 2002
SCC 54. .
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every region of Canada,™ his decision is useful for analysing the New
Brunswick and Nova Scotian 1egisiatior; in relation to reserve

dispossession.

His Lordship observed that reserve creation was not a uniform process
across this country: ' ‘ '

Canadian history confirms that the process of reserve
creation went through many stages and reflects the outcome
of a number of administrative and political experiments.

e,
z.

- In the Maritime Provinces, or in Québec, during the French
regime or after the British conquest, as well as in Ontario or
later in the Prairies and in British Columbia, reserves were
created by various methods. The legal and political methods
used to give form and existence to a reserve evolved over
time. It is beyond.the scope of these reasons to attempt to
summarize the history of the process of réserve creation -
throughout Canada. Nevertheless its diversity and =

: comple:ﬂty become evident in some of the general overviews
of the process which have become available from
contemporary historical research.”!

Although Ross River Dena, lsupra, dealt with the reserve creation, ﬁot

‘ reserve disposition, it may proﬁde_ guidance for determining the |
legitimacy the 19% century Maritime legislation regulating the lease and
sale of reserve land. Does the Royal Proclamation override these statutory
‘enactments and thus voiding any grant or lease made witholit the , h
consent of thé Indians or do the statutory enactments override the Royal |
Proclamation? | '

“® See Ross River..., para.41,
4 Ross River Dena, paras. 43-44.
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Among other issues, Mr. Justice LeBel examined the royél prerogative
and reserve creation, ﬁndl.ng that

..in my view, the royal prerogative means “the powers and
: pnvﬂeges accorded by the common law to the Crown”... The
royal prerogative is confined to executive governmental
powers, whether federal or provincial. The extent of its
authority can be abolished or limited by statute: “once a
~ statute has occupied the ground formerly occupied by the
* prerogative, the Crown. [has to] comply the terms of the -
statute”... In summary, then, as statute law expands and -
_encroaches upon the purview of the royal prerogative, to that
- . extent the royal prerogative contracts. However, this.
" displacement occurs only to the extent that the statute does
so explicitly or by necessary unphcatmn 2

| Thus, in the opinion of the Supreme Court, the royal prerogat1ve may be
infringed upon, regulated, overridden, or contracted by the will of the
elected legislature as expressed in legislation. In the case of royal

. prerogative as expressed in the Royal Proclamation, this means that a

legislative body could vary the terms of the Royal Proclamation.

In the case of Prince Edward Island, nothing in the 1856 statute appears
to have displaced the terms and conditions of the Royal Proclamation
either “explicitly or by necessary implicaﬁon”. The Act does not expressly

contradict the requirement that the Mi’kmagq be called together to vote on - -

" whether or not to sell their lands to the Crown. It simply provided that
the C_omrhis_sioners of Indian Affairs were to undertake the supervision
and management of all reserve lands in the province and report to the

Lieutenant Governor on the transfer or sale of Indian reserve lands.*®

Thus, logically, if the Act made no provision for the miechanics of the sale

“2  Ross River Dena, para. 54.

“S.P.E.I. 1856, c.10, s.IIL.
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of Indian lands in the province, then the provisions of the Royal
Proclamation regulating the sale of Indian lands remained in effect. In
this case, no surrerider meetings were held'prior to the sale of the Lots
15 and 55 land. The Mi’kmagq of PEI were not consulted prior to the sale
 of their lands nor is there any indication that they ever agreed to the sale
of their land. Therefore, it appears that these sales were. invalid. Further,
as there is no record of replacement lands ever being. pu.rchased for the
Mikmagq w1th the proceeds of sale, the government violated the
resolution approving the sale passerl by_ the House of Assembly. .

Neither the Neirr.Brunswick and Nova Scctia legislaﬁon niake reference to
obtaining the consent of the Mi’kmagq or Maliseet prior to offering any of
their land for lease or sale. The Roycl Proclamation clearly states that
where lands’ have been reserved for the Indians, those 1a.nds may only be
purchased by the Crown after a pubhc mcetmg of the First Nation

- owning the beneficial interest in the land — Wthh meetlng was to be
held speciﬁcajly for the purpose of deciding whether or not to surrender
the lands. Neither enactment expressly stated that the provisions of the
Royal Proclamation with regard to the sale of Indian lands were to no
longer to apply and neither statute contained any.provision amending,
supplementing or contradicting the Royal Proclthtion’s surrender

meeting stipulation. Without an express provision varying the royal

instructions in the Pfoclamation, the question then becomes determining

whether or not the surrender provisions were overridden by “necessary

implication”.

It might be argued that as the legislation is silent about the need for a
surrender meeting prior offering reserve lands for sale, then the

_requirement was not overridden by the colonial enactments. Thus before
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the deal Commissioners in New Brunswick or the Commissioner of
Inaian Lands in Nova Scotia could offer reserve lands for sale, they had
to obtain the consent of the band prior to offeﬁng the land for sale. It was
not a necessary implication of either Act that the surrender'_provisions of
the Royal Proclamation were waived or ousted. Insofar as the.Acts did not
explicitly state that the surrender pr(;visions were no longer of force and .
effect, then any sale or lease effected under either provincial statute
~could only be unde'rtaken after meefing the surr,enc_ier requirements of

the Royal Proclamation. e ' -

The situation in New Brunswick is made the murkier by the Imperial
Order-in-Council rétify‘ing the legislation. As it does not appear that the
Bﬁtish Crown queried the pléce of the Royal Proélamaﬁon in the new
regulatory regime, does this indicate that the Crown approved the
legislative scheme which apparently does not include surrenders pnor to ;
sale?

. Finaily, there remains the question of the Crown’s fiduciary obligations
and whether or not the 19 century Maritime -legiSleitio’n:met those
~ obligations. As Mr. Justice LeBel noted

It must be kept in mind that the process of . -
reserve creation, like other aspects of its - .
relationship with First Nations, requires that the
Crown remain mindful of its fiduciary duties and
of their impact on this procedure, ‘and taking

into consideration the sui genens nature of

native land rights...

If true for reserve creation, then Mr. Justice LeBel’s observations must be

44 “Ross River Dena, para.68.
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equally true for reserve disposition. The preamble of the New Brunswick
legislation clearly states the intent of the Act: to open up New Brunswick
for settlement by colonists.*® | ' |

Whereas the extensive Tracts of valuable Land reserved for
the Indians in various parts of this Province tend greatly to
~ retard the settlement of the Country, while large portions of
' them are not, in their present neglected state, productive of
any benefit to the people, for whose use they were reserved:
And whereas it is desirable that these lands should be put
upon such a footing as to render them not only beneficial to
the Indians but conducive to the settlement of the Country*

The reserved areas in New Brunswick were significant. For example, &
1783 Licence of Occupation provided 20,000 acres (8094 hectares) for
the Ml’kmaq 51,000 acres (20,720.36 hectares) were set aside on the
R.lch1bucto River in 1788, Land from the Toblque Rock (now underwater)
on the Toblque River across the breadth of New Brunswmk to the
Reshgouche River was resérved for the Maliseet. Reserves on the

- Buctouche River, the Little South West Miramichi River, the North West
Mirarmichi and Little Sevogle Rivers were measured in miles, not acres.
The New Brunswick government saw these reserves as a bamer to
agricultural settlement and lumbenng in the province. 47 This appears to
have little to do with the Crown’s fiduciary duties to the Mikmaq and
Maliseet of the province. | '

While the Nova Scotian legislation is silent on its purpose, the legislation

%5 S.N.B. 1844, c.47, preamble.
4 S N.B. 1844, .47, preamble.

7 See chapter 7, pp.98-112, L.F.S. Upton, Micmacs and Colonists Indian-
White Relations in the Maritimes 1713-1867, Vancouver; UBC Press,
1979 .
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was, in effect, an acknowledgment of defeat. For.yea.rs the settlers had
been encroaching on reserve lands, especially in Cape Breton
Thousands of acres were lost to the use and benefit of the Mi’kmagq. The
1859 legislation empowered the Commissioner of Crown Lands, who was
- also the Commissioner of Indian Lands, to sell or lease the reserve lands
. aJréady encroached upon and settled and improved .by trespassers to
those trespassers.*® The government had neither the will nor the means
to-forci‘bly eject the adverse bosgessors. By forcing the trespassers to
eitﬁer pay for the ls_xrid fhey had usurped ‘or face ejectmient, it was felt |
some benefit at least would flow to the Mi’kmagq. Again, the legislative
purpose appears to have more to do with satisfying the demands of
settlers than with ensuring the Crown met its ﬁdut:iary duties tb. the
Mikmagq of Nova Scotia. | | |
As the purposes of both the New Brunswick and Nova Scotia legislation -
_ were at least as mhc];_l to f'ostef colonization and agricultural settlement
by white settlers as prgtecting the First Nations of the region, did either
piece of legislation meet the Crown’s fiduciary obligations to the M_i’kméq
and Maliseet? | ' | '

#i) Were the sales and leases effected under the legislation valid? )
'As the honour of the Crown is always at stake in any of its dealings with
‘the First Nations and other Abbﬂgina.-l people of Canada, the Crown must
" ensure that it meets its fiduciary obligations with respect to the First
Nations. In Both Nova Scotia and New Brunswick, active specific claims

" are challenging sales made under the pre-Confederation legislation. In

% For an examination of Indian Affairs in Nova Scotia and squatters on _
reserve land in Nova Scotia see chapter 6, particularly pp.87, 95-
96, in L.F.S. Upton, chmacs and Colonists, supra. -
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Prince Edward Island, the Mi’kmaqg Confederacy of Prince Edward Island
is investigating the potential specific claims of the Lennox Island and -

Abegweit Bands in relation to lost reserve land in the province.

Assuming that the New Brunswick and Nova Scotia legislation is valid,
that the Royal Proclamation as a manifestation of royal prerege.ﬁve was
entirely overriddel_'l and that surrenders were not' necessary, the sales
_effected under the legislation might still. be invajid. Both provihcial
statutes stipulated ho;;v purchase monies were to be collected,‘hew they -
.were to be held by the provincial trea.suries and how funds were to be
expended In both provmces, questlons have arisen about the proceeds of

the land sales and leases of reserve lands.

In Nova Scotia, the Waycobah Band is seekmg the return of thousands of
_ acres of reserve land “sold” between 1859 and the early 1870’s.
Researchers for both the Band and the Department are vaha_ntly trying to
untangle the accounts of purchase monies received - or not received.
Apparenﬂj, the Commissioner of Crown Lands, who Wes also the

. Commissioner of Indien Lands, aufhorized-w_hat might best be described
as “hire purchase” sales of reserve lands. Purchasers were permitted to
pay ovef-tirne for their lands. Many (apparently) never paid the full
purchase price for their lands. Sales, therefore, were incdmplete. Other
claims involving sales of rese_rve land pursuant to the 1859 legi_'slation

are either in research or are part of discussions with Indian Affairs.*

*The Waycobah claim, first filed in 1980 is now with the Department of
Justice. See: INAC Public Infonnatton Status Report Specific Claims,
available at: h www.ainc-inac.ge.ca/ps/clm/pis6 e.pdf. The
Confederacy of Mainland Mi'kmaq is collecting information on the
sales of Shinimacas reserve land and the Acadia Band is .
discussing the sale of the Roseway Rlver lands with Indian Aﬁ'alrs
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Tiue'account statements for each of the parcels of reserve land sold by

the provincial government are incomplete at best and incomprehenSible

-at worst. Ndn_e of the accounts kept by either the Commissioner of Indian

Affairs, nor those of the Receiver General appear to show that the
purchase m_onie_s received were actually expended as stipulated by the

Act coricerning.-lndian Reserves.*

In New Brunswick, the situation was scarcely better. A legal Qpinion- has

been signed by the Department of Justice in the Metepenagiag Mi'kmagq

Nation’s assertions that sales of Red Bank Reserve lands under the 1844

leglslatmn were illegal. INAC has prepared a counter-research report in

the Tobique First Nation’s claim that seven lots in the T_ob1que Reserve

-were sold by the New Brunswick government, contrary to the Royal

Proclamation and contrary to the Crown's ﬁduc1a1y duty owed to Indlan
persons in the d1sp081t10n of reserve lands as the sales were made -

pursuant to the 1844 statute.5

- Conclusion

The Suﬁreme Court of Canada has clearly stated that the Royal:
Proclamation. applies in the Maritime provinces. While the Court found -
that the Proclamation did not ground or give the Mi’kmaq and Maliseet

title in the region, some portion of the Proclamation must have some force

50 §ome of the account “statemnents” were forwarded to Ottawa and now

form part of the RG10 collection (NAC RG10 vols.459-461). Others
are found at the Nova Scotia Archives and Records Management
and still others seem to have made thelr way to the files of the
provincial Attorney General. -~ :

51 See INAC, Public Informat:on Status Report Spec:ﬁc Claims, New
Brunswmk ava.llable at:

]
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" and effect if it applies in the Maritimes. Surely if the Court intended that

the only portion of the Royal Proclamation to apply in the region was that
adding Prince Edward Island and Cape Breton to the province of Nova
Scotiet, then it would have clearly and explicitly so stated — particularly
as the Royal Proclamation ‘must be interpreted 11bera11y, and any matters

of doubt resolved in favour of aborlgmal peoples

It is the position of the Mi’kmaq and Maliseet Nations that the surrender A
- Pprovisions of the Royal Proclamation applied and apply to the Maritime .

provinces. No reserve land could be sold to private parties. Only the

Crown could purclra_se reserve lands, and only after the band or bands

" holding the beo.eﬁcial intelrest in the reserve at a general meeting called

for that purpose consented to the sale or lease of their lanhds. If, as the
Mi’kmagq and Maliseet people assert, the surrender provisions apphed in
the Maritimes, did the legislation passed in the 19* century by each of
the provmcial'goverhments obviate the need for a surrender prior to sale

or lease of reserve lands?

It is clear that the Supreme Court of Caneda has aeeepted that an

elected 1eg131at1ve body could and can encroach upon the JlJIlSdlCtlon '

trad.monally part of the royal prerogative, mcludmg the admm1strat10n of

Crown lands. In the context of the Royal Proclamation prov1t-31ons

‘requiring t:hat--Irld'iah lands be surrendered to the Crown, a colonial - |

legislative assembly might have. had the authority to override or amend
the Royal Proclamation. However, as stated by Mr. Justice LeBel, “this
displac:ernent occurs only fo the extent the statute does so 'explicitly or by

2R v, Marshall;"-R._'v. Bernard, supra, para. 86.
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'necessary implication.”® The 1856 Prince Edward Island legislation was
absolutely silent on the procedure for selling or leasing Indian reserve
land. As there was no explicit repeal of the surrender instructions in the
Royal Proclamation, and as it was not “necessary” that the instructions be
voided to ac{:_omp'lish a.sale of reserve land, it can be arguéd that the
surrender provisi()ns_of the Royal Proclamatir;n remained in full force and
" effect on the Island. Therefore, the sales of the Indian reserve lands in
Lots 15 and 55 are invalid a.nd void ab initio as no surrenders were ‘ever

taken from the Mi’kmaq of PEL. - .

Eoth New Brunswick and Nova Scotia did pass legislation which can be
construed as overndmg the surrender prov131ons of the Royal
Proclamation. Neither statute explicitly states that reserve lands could be
sold or leased by the government without the. necessity of first taking a
surrender. It must determined ‘whether or not it was a “neccssary. :
1mpllcat10n for the operation of the statutes that the surrender
prowsmns of the Royal Proclamation be nullified? It can be a.rgued that '
" no, either govemment could have ensured that the band or bands
owmng the reserve land first agree to surrender their interest pnor to
u 1nvolc1ng the statutory mechanics for the sale or lease of resérve land and
. thus the t844 and 1859 legislation did not entn-ely vacate the royal

prerogative with regard to Crown lands set aside as Indian resefve_s.

In the alternative, if the New Brunswick and Nova Scotia legislétion did
entirely subsume the royal prerogative and the surrender and sale _
instructions set out in the Royal Proclamation, thus nullifying the need

for a prior surrender before selling or leasing reserve land; to satisfy the

%3 Ross River Dena, supra, para. 54.
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honour of the Crown and to meet its fiduciary duties to the First Nations
of the provinces, the colonial governments were obligated to strictly
follow the statufory instructions regarding the collection, management
and dispersal of the proceeds of sale. Based on the do‘Cume_ntary,
evidence from both provinces, it does not-appear that either New
Brunswick or Nova Scotia met their respective statutdry duties. Thus,

| any sale or lease of Indian reserve land under the' statute may be null
and void and the lands pu;rported_ly soldnor leased remain Indian reserve

land, . | S e

The real purpose of the 1844 legislation was to strip the Mikmaq and
Maliseet of New Brunswicl_: of significant portions of their reserve i_ahds
to permit settlement--by white colon_ists and farmers. Thx_a Nova Scotia-
legis_lature pé.séed its 1859 Act péﬁnitting the sale and lease of reserve
lands because it did not have the political will to enforce the boundaries
of the reservés, particularly in Cape Breton, and it was unm]lmg to
forcibly eject‘the trespassers on the reserves. Instead-' it determined that .
it would sell to those trespassers the land they were illegally occupymg
In ne1ther case did the purpose of the leg1$1at1ve enactments meet the
fiduciary duties of the colonial governments nor did the legislation in any
way uphold the honour of the Crown. Even if the two Acts did override:
the Royal Proclamdtion; because they failed to meet the standard of -
behav‘io‘Ur expected of the governments, each sale or lease uﬁdér th.e‘
statutes have created outstaﬁding lawful obligeiti'onsof the Crown — -
despite their ‘validity’. |

Finally, each Act contained express instructions for the collection,
management and dispersal of proceeds from the sales and leases. -

' Although the record is, (or perhaps because), so confused and unclear, it _
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is virtually impossible to determine if all purchase monies were ever .
collected from the purchasers and lessees. If the statutory provisions

. were not followed in full, then each and every sale or lease ié invalid and
| the Crown _h'as. outstanding lawful obligations accruing from these .

purpoi:ted sales and leases. _ .

This paper can only raise questions about the operation of the Royal

_ Proc_lafnation in the Maritimes and its relation to the 19* century
legislation. ‘A clear policy statement from the Crown about its approach
to the 19% century legislation or a directive from the Supreme Court of
Canada on its_aﬁp]ication and relationship to the Roydl Proclamation, is -

necessary to answer the questions raised.
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> APPENDIX A
Appendix to decision of Madame Chief Justice McLachlin in R.
v. Marshall, R. v. Bernard, 2005 SCC 45

Royal Proclamation (1763).

Whereas We have taken into Our Royal Consideration the extensive and
valuable Acquisitions in America, secured to our Crown by the late ' _
Definitive Treaty of Peace, concluded at Paris, the 10th Day of Febrﬁai'y-
last; and beings desirous that all Our'loving Subjects, as well of* our '
ngdoms as of our Colonies in America, may avail themselves with all
convenient Speed, of the great Benefits and Advantages which must
accrue therefrom to their Commerce, Manufactures, and Navigation, We
have thought fit, with the Advice of our Privy Council, to issue this our
Royal Proclamation, hereby to publish and declare to all our loving
Subjects, that we have, with the Advice of our said Privy Council, granted

our Letters Patent under our Great Seal of Great Britain, to erect, within

the Countries and Islands ceded and confirmed to Us by the said Treaty,
‘Four distinct and separate Governments, stiled and-called by the Names

of Quebec, East Flonda, West Flonda and Grenada and limited and
"bounded as follows, viz.

We have also, with the Advice of Our Privy Council, thought fit to annex

the‘Islands of St. John's, and Cape Breton or Isle Royale, with the lesser
Islands adjacent thereto, to Our Government of Nova Scotia. -

And whereas it is just and re‘asohable, and essential to our Interest, and

the Seclirity of our Colonies, that the several Nations or Tribes of Indians -

- with whom We are conniected, and who live under our Protection, should
not be molested or disturbed in the Possession of such Parts of Our
Dominions and Territories as, not having been ceded to or purchased by

Us, are reserved to them, or any of them, as their Hunting Grounds. We

do therefore, w1th the Advice of our any Council, declare it to be our
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Royal Will and Pleasure, that no Governor or Commander in Chief in any
of our Colonies of Quebec, East Florida, or West Florida, do presume,
upon any Pretence whatever, '_to grant Warrants .of Survey, or pass any
Patents for Lands beyond the Bounds of their respective Governments, as

"described in their Commissions; as also, that no Governor or
- Commander in Chief in any of our other Colonies or Plantations in

America do presume for the present, and until our further Pleasure be
known, to grant Warrants of Survey, or pass Patents for any Lands
beyond the Heads or So'urces of any of the Rivers which fall into the
Atlantic Ocean from the West and NorthWest, or upon any Lands
whatever, whféh, not having been ceded f&or purchased by Us as Y
aforesaid, are reserved to the said Indians, or any of them.

- And We do ‘further declare it to be our Royal Will and Pleaé.ﬁre, for the .

present as aforesaid-to reserve under our Sovereignty, Protection, and

Dominion, for the Use of the said Indians, all the Lands and Territories _
not included within the Limits of our said Three New Governments, or
within the Limits of the Territory granted to the Hudson's Bay Company,

“as also all the Lands and Territories lying to the Westward of the Sources .
of the Rivers which fall into the Sea from the West and North West, as
aforesaid. - ' : : ' :

And We do hereby strictly forbid, on Pain of our Displeasure, all our
loving Subjects from making any Purchases or Settlements whatever, or

. taking Possession of any of the Lands above reserved, without our

especial Leave and Licence for that Purpose first obtained.

And, We do further strictly enjoin and require ail Persons whatéver, who
have either wilfully or inadvertently seated themselves upon any Lands’

‘within the Countries above described, or upon any other Lands which,
not having béen ceded to or puz_'c_:hased by Us, are still reserved to the

said Indians as aforesaid, forthwith to remove themselves from such.
Settlements. ' '

And whereas great Frauds and Abuses have been. committed in - .
purchasing Lands of the Indians, to the great Prejudice of our Interests,
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and to the great Dissatisfaction of the said Indians; In ordér, therefore, to
prevent such Irregularities for the future, and to the end that the Indians
may be convinced of our Justice, and determined Resolution to remove
all reasonable Cause of Discontent, We do, with the Advice of our Privy
Council strictly enjoin and require, that no private Person do presume to
make any purchase from the said Indians of any Lands reserved to the
said Indians, within those parts of our Colonies where, We have thought
proper to allow Settlement; but that; if at any Time any of the said
Indians should be inclined to dispose of the said Lands, the same shall
be Purchased only for Us, in our Name, at some public Meeting or
Assembly of the 8aid Indians, to be held for that Purpose by the Governét-.
" or Commander in Chief of Our Colony respectively within which they
shall lie: and in case they shall lie within the Limits of any Proprietary
‘Government, they shall be purchased only for the Use and in the Name
of such Propnetanes, conformable to such Directions and Instructions as
We or they shall think proper to give for that Purpose; And we do by the
. Advice of Qur Privy Council, declare and enjoin, that the Trade with the-
said Ind1ans shall be free and open to all our Subjects whatever prov.lded
that every Person who may incline to trade with the said Indians do take
out a Licence for carrying on such Trade from the Governor or
Commander in Chief of any of our Colonies respectwely where such
Person shall reside and also give Security to observe such Regulations as
We shall at any Time think fit, by ourselves or by our Commissaries to be_
appointed for this. Purpose to direct and appoint for the Benefit of the
~ said Trade:

And we do hereby authorize, enjoin, and require the Governors and
Commanders in Chief of all cur Colonies respectively, as well those
under Our immediate Gévernment as those under the Government a.nd
Direction of Prc_)pnetanes to grant such Licences without Fee or Reward
taking especial Care to i‘.nsert therein a Condition, that such Licence
shall be void, and the Security forfeited in Case the Person to whorn the
same is granted shall refuse or neglect to observe such Regulatmns as
We shall think proper to prescnbe as aforesa.ld

And We do further expressly enjoin and-requ:ire all Officers whatever, as
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well Military as those Employed in the Management and Direction of
Indian Affairs, within the Territories reserved as aforesaid for the use of
the said Indians, to seize and apprehend all Persons whatever, who
standing charged with Treasons, Misprisions of Treason, Murders, or
other Felonies or Misdemea’nours, shall fly from Justice, and take Refuge
in the said Territory, and to send thém under a proper Guard to the
Colony where the Crime was commifted of Wthh they stand accused, in
order to take their Trial for the same.
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until the same, or & memorial thereof, shall be duly registered
~ in the proper office for the registry of deeds in this Island,

IV. And whoreas it is uncertain, whether an Act passed by

the General Assembly of this Islend, in the fifty-ninth year of

the roign of King George the Third, intituled “ An Act for

barring estates tail,” ever received the royal allowance, whence

doubts have arisen as fo the validity of all titles that have

been or have been intended to have been converted into estates
' in fee sintple, under and by virtue of the provisions contained -
gggﬁ:&;g in the said last herein recited Act; for remedy whereof: Be
50 G.3, 0.8, it declared and enacted, that all estates tail, or in reversion or,
. shall bewalid, pemainder, that have been or have been intended to have been
&e. - barred, or defeated, or enlarged into estates in fee simple,
" and every act,-mafter and thing whatscever had, made, done

or excented, under and by virtue of the provisions of the said

last hereinbefore recited Act, are declared to be us valid and

effectual, to all intents and purposes, as if the said recited

Act had received the royal allowance, - -

-V, This Act éhs_l.ll not §o into operation, nor be of any.
Bupoditk  force or cffect, unti] Her Majesty’s assent thereto shall be
' known, and notification thereof published in the Royal Gaz-

ette newspaper of this Island. , ' '
*.* This Act reecived tho royal allowance on the 224 day of Octobor, 1850, .

aud notification thersof wos published in the Reyal Gazefte newspaper of this
Tsland, on the 27th November, 1856, o :

 CAP. X. A
An Act relating to the Indians of Prince Edward Tsland.
- ' | " [Passed Apri! 14, 1856.].

HEREAS it is found necessary and expedient, in order
to protect the Indiansin the possession of any lands now
belonging to them, or which may hereafter be granted or given
to them, or.any of them, that commissionersggc appointed to
tako the supervision and management thereof:

- L DBe it cnacted, by the Lieutenant Governor, Council
. LeCGowemorin gnd Assembly, that immediately after the passing of
" yisod toappoint this Act, it shall and may be lawful for His Excellency the
sommizsioners Lieutenant Governor in Council to appoint comamissioners for
afhins, &, Indian affaivs, and from time to time to fill up vacancies oc-

"omring from death, resignation or otherwise,

. II. That the Governor in Council may, from time to time, .
Patruotions 80 jsane instructions to the commissioner or commissioners, for -
commissioners, their guidance, .
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II1. That the commissioners shall have and take the super-
vision and management of all lands that have been, are now,
or may hereafter be set apart as Indian reservations, or for
the use of Indians: they shall, where the same has not been
previously done, ascertain and define their respective bound-
aries, and report to the Governor, or the Administrator of the
Government, all cases of intrusion, or of the {ransfer or sale
of such lands as aforesaid, or for the use or possession thereof
by the Indians; and generally shall protect such lands from

Dutiea of com-
missioners,

encrouchment and alienation, and shall preserve them for the

use of the Indians.

IV. In all cases of encroachment or tresspass upon any
such lands, where the damage or injury committed shell not
exceed the sum of five poupds, it shall be lawful to proceed,
by information, in the name of Her Majesty, before any qne
or more of Her Majesty’s Justices of the Peace for the County;
and where the damage or injury committed shall exceed the

Aetiona for
encronchment,
&a,, on Indian
lands, how and

-whore proe-

euted.

- gum of five pounds, then such information shall be proceeded -

. with in the Supreme Court, noiwithstanding the legal title
to the land may not; be vested m the Crown. .o

V. The commissioners shall, when practicable, communi-
cate with eny chief or chiefs of the resident Indians, and ex-
plain the wishes of the Governor, and invite his or their co-
+ operation in the anent settlement and instruction of their
* people; and shall parcel out & portion of the reservations to
each family, where the same has not been previously done,
with such limited power of alienation or exchange as
may be suthorized by the Lieutenant Governor; and also

Further duties
of commission-
Bl !

shall aid them in the purchase of implements and stock, with -

such assistance as they may deserve ; and generally shall take
such other measures as may seem necessary to carry out the

object of this Act, with the approval of the Lieutenent Gov- -

€Inor,

VI The commissioners shall, at the close of every year,
furnish the Lieutenant Governor, for the information of the
Legislature, with reports of their proceedings, and an account

of their receipis and expenditure, with the numbers of heads-

of families settled and children educated ; and generally such

gmmh:iom

reportyoarky

io Lt.Governor,
Q.

other information, as may enable the Licutenant Governor and

. Legislature to judge of the value and correctness of their
proceedings. -

OAP. XI.

An Act to amend the Act incorporating the Bank of Prince
Edward Island, ’ '

18 Vie.e. 10. -

£ This At remains in foreo, but has been printed in the volume of privats - A
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