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FIRST NATIONS SUBMISSION ON CLAIMS 

DECEMBER 14, 1990, OTTAWA 

PURPOSE OF THIS DOCUMENT 

On October 10, 1990, the Government of Canada, through the Minister 
of Indian A f f a i r s , requested the views of F i r s t Nations' leaders 
on changes to be made to current federal p o l i c y concerning the 
resolution of land claims and rights issues. The Minister advised 
that the federal government wanted a submission to cabinet on t h i s 
issue by December, p r i o r to the adjournment of Parliament. A 
Committee of F i r s t Nation leaders was struck. 

In the past fo r t y days meetings with Chiefs, elders, legal counsel 
and other advisors have been held across the country. Needless to 
say, given the limited time made availa b l e , i t has not been 
possible for a l l F i r s t Nations to consider the issues i n d e t a i l . 
Nevertheless, a broadly-based consensus has emerged on major points 
of p r i n c i p l e . The following pages r e f l e c t the p r i o r i t i e s of the 
F i r s t Nations as understood by t h i s Committee. These p r i n c i p l e s 
are so fundamental and uncontentious that the Committee f e l t they 
should be put forward, notwithstanding that further detailed 
recommendations w i l l have to be r a t i f i e d by the F i r s t Nations. 
Meaningful consultation with F i r s t Nations on issues which a f f e c t 
them i s not only desirable, i t i s prescribed by law. I f there i s 
to be real consultation by the federal government on land claims 
issues, we believe i t w i l l have to take into account the p r i n c i p l e s 
set out i n t h i s submission. For the government to do otherwise 
would be unconscionable. 

This document w i l l make clear that what i s required i s a completely 
new approach to the resolution of F i r s t Nations' claims and other 
aboriginal and Treaty rights issues. Clearly i t i s not possible to 
provide a detailed l e g i s l a t i v e framework for such changes i n fort y 
days. Accordingly, t h i s document should be viewed as a statement 
of fundamental p r i n c i p l e s which must form the basis for future 
discussions between F i r s t Nations and the Government of Canada. 

BACKGROUND 

The events of the past several months have caused Canadians to 
question the way that governments have been approaching aboriginal 
rights and claims. For two decades F i r s t Nations have experienced 
intense f r u s t r a t i o n with the exis t i n g claims process. Independent 
commentators' have unanimously observed that the current federal 
p o l i c y i s unfair and unjust. The Government of Canada has no 
option but to re-evaluate the existing approach and make 



2 

fundamental changes. Recent decisions by the Supreme Court of 
Canada have also provided a clear i n d i c a t i o n that changes are 
needed.(1) 

While the profound inadequacies of the ex i s t i n g claims p o l i c i e s 
have been i d e n t i f i e d time and again by independent commentators 
over the past two decades, the confrontations at Oka and elsewhere 
highlight the consequences of f a i l i n g to address those inadequacies 
i n a fundamental way. 

Section 35 of the Constitution Act enshrines as part of the 
fundamental law of Canada the protection of inherent, aboriginal 
and Treaty r i g h t s . Recent court decisions by the Supreme Court of 
Canada re-enforce the concept that the Crown stands i n a tr u s t 
r e l a t i o n s h i p to the F i r s t Nations and t h e i r r i g h t s . Yet the 
Government of Canada has done nothing to give l i f e to these 
p r i n c i p l e s . Instead, the F i r s t Nations of Canada are l e f t with a 
b i t t e r , unresolved legacy. Their legal rights to t h e i r t r a d i t i o n a l 
lands, as recognized by the Supreme Court of Canada, fo r the most 
part have been denied. As an example, the Canadian Bar Association 
reported that i n Saskatchewan alone the federal government has 
f a i l e d to provide some 1.1 m i l l i o n acres of lands promised under 
Treaty over a century ago.(1.1) Across Canada, F i r s t Nations 
entered into t r e a t i e s on the basis that t h e i r hunting and f i s h i n g 
rights were guaranteed, only to see those rig h t s v i o l a t e d by 
regulations.(2) I t i s unfortunate that few Canadians are aware of 
the lengths to which governments have gone to ensure that F i r s t 
Nations' land rights could not be enforced. U n t i l 1951 i t was a 
criminal offence to raise money for aboriginal claims to be 
advanced i n the courts. 

Despite developments i n the law which now make cl e a r that the 
governments must honour t h e i r obligations to respect and protect 
inherent, aboriginal and Treaty r i g h t s , Canada has, to date, f a i l e d 
to i n i t i a t e any process to implement i t s leg a l and moral 
obligations to F i r s t Nations. In p a r t i c u l a r , the federal p o l i c y 
on s p e c i f i c land claims i s sorely out of keeping with j u d i c i a l 
declarations as to what Canada's lawful obligations are. This 
p o l i c y , developed u n i l a t e r a l l y by the federal government, r e f l e c t s 
no e f f o r t whatsoever to ensure that a remedy i s provided i n a l l 
cases where a government has violated a legal o b l i g a t i o n toward 
F i r s t Nations. Indeed, i t i s a p o l i c y which sets out c r i t e r i a 
expressly designed to minimize Canada's lawful obligations, 
a r b i t r a r i l y excluding a wide range of l e g a l l y v a l i d claims. Claims 
based on wrongs committed p r i o r to Confederation are excluded. 
Claims for v i o l a t i o n of hunting and f i s h i n g r i g h t s (where there i s 
no corresponding claim f o r land) are also excluded.(3) . 

The current process provides f o r no independent review of decisions 
as to the v a l i d i t y of claims or the amount of compensation to be 
paid for claims. The j u s t i f i c a t i o n for the r e j e c t i o n of claims i s 
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r a r e l y given. Thus, the Government of Canada acts as defendant, 
trustee charged with protecting F i r s t Nations' i n t e r e s t s , as well 
as judge and jury on a l l claims made against i t . 

Compounding these d e f i c i e n c i e s i s the fact that to date the federal 
government has refused to assign adequate resources to the 
resolution of these claims. While more than 500 s p e c i f i c claims 
have been f i l e d with the federal government since 1973 (when the 
claims policy was adopted) they have been s e t t l e d at the rate of 
three per year. Every year i n which j u s t i c e i s delayed i s a year 
i n which ju s t i c e i s denied. 

In the re s u l t , F i r s t Nations are l e f t with no option but to engage 
i n protracted and cos t l y legal battles against the pr o v i n c i a l and 
federal governments. These normally have to proceed to the highest 
courts of the land over a period of several years. Time and again, 
the F i r s t Nations are successful i n the courts, and yet the 
Government of Canada does nothing to change either i t s laws, i t s 
p o l i c i e s or i t s at t i t u d e s . 

What emerges, then, i s that the federal government has f a i l e d to 
ensure that legitimate F i r s t Nations' claims are redressed. This 
i s a c r i t i c a l issue, not only for F i r s t Nations whose rights are 
threatened, but also for a l l Canadians who l i v e i n a society that 
purports to value the rule of law.(4) We believe that Canadians, 
i f they knew the fa c t s , would not support the continuance of a 
system which perpetuates t h i s i n j u s t i c e . Fundamental reform to 
Canadian policy dealing with inherent, aboriginal and Treaty rights 
has been recommended by groups as diverse as the Canadian Bar 
Association, the Canadian Human Rights Commission, the a l l party 
Special Committee on Self-Government, the Indian Commission of 
Ontario and the Supreme Court of Canada. (5) Constructive changes 
must now be made. 

Government po l i c y i s i n v i o l a t i o n of the s p i r i t of equality and 
respect memorialized i n the Two Row Wampum Treaty which was 
o r i g i n a l l y made between the Iroquois nations and the Dutch. The 
duty to uphold t h i s h i s t o r i c compact was transferred to the other 
European powers by succession through the Covenant Chain. This 
i s a treaty of peace and friendship. In the Wampum be l t , rows of 
coloured beads s i g n i f i e d the two par t i e s . The three beads i n the 
middle, which s i g n i f y peace, friendship and respect, symbolize 
distinctness on the one hand, but also symbolize a bridge between 
the nations, which represents coexistence. This allowed for a 
relat i o n s h i p In which the nations would l i v e together, but also 
confirmed that each nation would demonstrate mutual respect for the 
laws, customs, and ways of the other. We are compelled to give 
e f f e c t to the s p i r i t of t h i s agreement. 

We believe that Canadians w i l l now decide to give meaning to the 
exis t i n g c o n s t i t u t i o n a l and legal guarantees which apply to F i r s t 
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Nations, and to f u l f i l the terms of a l l Treaties with F i r s t 
Nations, whether entered into before or af t e r Confederation.(6) 
The policy of the Government of Canada must a c t i v e l y ensure that 
these rights are respected and that forums e x i s t for t h e i r 
preservation and protection. And while the Courts should always 
remain an alte r n a t i v e for F i r s t Nations, to force them to resort 
to the Courts i n most cases i n order to protect t h e i r rights i s 
nothing short of oppressive. 

Currently there i s a d i s t i n c t i o n created i n federal government 
po l i c y between " s p e c i f i c " and "comprehensive" claims, the f i r s t 
r e f e r r i n g to certa i n prescribed kinds of claims under Treaties and 
the Indian Act, and the second r e f e r r i n g to claims based on 
aboriginal rights (in areas where no Treaty was signed).(7) 

This d i v i s i o n r e s u l t s i n certa i n types of l e g a l l y v a l i d claims 
being t o t a l l y ignored. While t h i s Committee has been asked by the 
Government to focus on so-called " s p e c i f i c claims", our report must 
emphasize that t h i s d i s t i n c t i o n i s both a r t i f i c i a l and has no basis 
i n law. Further, any reform i n the area of s p e c i f i c claims must 
not occur i n i s o l a t i o n . 

The Canadian Human Rights Commission has characterized the 
sit u a t i o n of F i r s t Nations i n Canada as a "national tragedy". The 
Commission was not speaking only of s p e c i f i c claims p o l i c y . 
Respect for inherent, aboriginal and Treaty r i g h t s , promoting 
economic development and self-determination: a l l are areas which 
require immediate examination by F i r s t Nations and governments 
a l i k e . 

This Committee expects and desires that j o i n t reform of the claims 
p o l i c y i n Canada w i l l only be a f i r s t step i n a new cooperative 
e f f o r t to ensure that governments honour t h e i r obligations to F i r s t 
Nations. F i r s t Nations must once again become respected and v i t a l 
partners i n the future development of Canada. Canadians should not 
s e t t l e f o r l e s s . 

* * * * 

RECOMMENDATIONS 

The following recommendations are with respect to policy 
development, process implementation and legal process. The 
timeframe for the adoption of these recommendations i s from 
January through September, 1991. However, i t should be noted that 
some of the recommendations are with respect to ongoing i n i t i a t i v e s 
which w i l l take place well into the future. 



POLICY DEVELOPMENT 

Immediate Measures 

The Government of Canada must make the following public commitments 
to the F i r s t Nations: 

1. The claims p o l i c y must be fundamentally 
reformed, so that an approach i s developed 
which i s consistent, at a minimum, with the 
standards of fairness and equity, and the 
obligations of the Crown as set out i n such 
court judgements as Sparrow, Si o u i , and Simon, 
as well as the Constitution Act, 1982. 

2. The development of claims p o l i c y w i l l be the 
jo i n t undertaking of government and F i r s t 
Nations. 

3. The independent claims resolution process (or 
processes) w i l l operate i n an impartial manner 
guided by recognized p r i n c i p l e s of law equity 
and f a i r n e s s . 

4. The settlement of claims w i l l not be so l e l y 
f i n a n c i a l or monetary tra n s a c t i o n s . 
Furthermore, settlements must take into account 
the c u l t u r a l , economic, s o c i a l and s p i r i t u a l 
s ignificance of the loss to the F i r s t Nations. 
A commitment must be made to make lands and 
natural resources available for the settlement 
of claims, as well as a l l other appropriate 
remedies (including environmental concerns) i n 
keeping with the aspirations of F i r s t Nations. 

5. The need f o r certainty i n claims settlements 
w i l l not require the extinguishment of 
inherent, aboriginal or Treaty r i g h t s . Nor 
w i l l F i r s t Nations be required to contract out 
of rules of law or p r i n c i p l e s of inter p r e t a t i o n 
favourable to them as part of any claims 
settlement or Treaty implementation agreement. 
(8) 

6. F i r s t Nations w i l l be f u l l y indemnified f o r a l l 
costs necessarily incurred i n the development, 
submission and resolution of t h e i r claims. 
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7. Treaties (including pre-Confederation Treaties) 
which have been negotiated between the Crown 
and F i r s t Nations to date w i l l be implemented 
on the basis of recognized p r i n c i p l e s of law, 
equity and f a i r n e s s . 

8. No Treaty-making, Treaty implementation or 
other claims settlement process s h a l l require 
the exclusion of self-government arrangements 
r e f l e c t i n g the inherent rights and j u r i s d i c t i o n 
of F i r s t Nations. Such arrangements may be 
included within Section 35 of the Constitution. 

9. Where the parties agree that there i s a v a l i d 
claim, or where a duly mandated independent 
body deems the claim v a l i d , governments w i l l 
thereafter be prevented from alienating any 
interest i n the lands covered by the claims 
(including, without l i m i t a t i o n , the issuing of 
any licences, permits or other rights of 
access, use, or occupation) except as agreed 
to by the F i r s t nations party to the 
settlement. 

Subsequent Measures 

10. A j o i n t working group must be formed, composed 
of federal government and F i r s t Nation 
representatives, appointed by and responsible 
to the parties f o r the purpose of: 

(a) developing mutually acceptable 
claims p o l i c i e s consistent with the 
s p i r i t and recommendations set out 
i n t h i s document; 

(b) planning the implementation of 
p o l i c y changes which would ensure 
the negotiation of pre-Confederation 
claims, the protection of inherent, 
aboriginal and Treaty rights and the 
elimination of Crown reliance on 
technical defenses, and other issues 
as agreed upon; 
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(c) implementing a review of existing 
federal and provincial agreements, 
l e g i s l a t i o n , regulations and po l i c y 
which impinge upon exis t i n g 
aboriginal and Treaty rights and 
which continue to create new claims; 
and 

(d) p e r f o r m i n g s u c h o t h e r 
r e s p o n s i b i l i t i e s as may be agreed 
upon. 

11. Consistent with a commitment previously made 
by the Minister of Indian and Northern A f f a i r s , 
u n t i l a new approach i s developed j o i n t l y and 
implemented to the s a t i s f a c t i o n of the F i r s t 
Nations, claims presently within the ex i s t i n g 
process should be se t t l e d expeditiously at the 
option of the F i r s t Nation(s) party to the 
settlement. 

12. Implementation of claims p o l i c y must be 
monitored and reviewed by an independent body 
on a regular basis i n order to ensure fairness 
and consistency and to deal with further p o l i c y 
issues as they a r i s e . 

PROCESS CONSIDERATIONS 

The fundamental p r i n c i p l e that must be applied to resolution of 
claims i s independence of the process from government. The 
challenge i s to es t a b l i s h a new process which may include F i r s t 
Nations' t e r r i t o r i a l v a r i a t i o n s , without impeding the resolution 
of claims which are i n the current system and could be resolved i f 
adequate motivation and resources are brought to bear. 

Immediate Measures 

13. The necessary resources must be allocated to 
resolve claims currently within the ex i s t i n g 
process at the option of the F i r s t Nations 
concerned. 

14. .Government must undertake with F i r s t Nations 
through the j o i n t working group referred to i n 
recommendation 10 above, to es t a b l i s h and 
implement an independent claims process with 
s u f f i c i e n t f l e x i b i l i t y to ensure equity and 
fairness i n addressing F i r s t Nations 
t e r r i t o r i a l d i v e r s i t i e s . 
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Subsequent Measures 

Obviously, there w i l l be a need for detailed discussions on the 
scope and nature of the mandate of any proposed independent body 
(or bodies). The j o i n t working group should address these matters 
taking into account the following recommendations: 

15. The claims process (or processes) must be 
managed by an independent and impartial body 
(or bodies) with authority to ensure 
expeditious resolution of claims submitted. 

16. The independent claims body should have 
authority to, among other things: 

(a) give directions to the parties to 
complete t a s k s , r e c o n s i d e r 
positions, address issues, and 
otherwise advance a staged process 
c a r e f u l l y managed to ensure maximum 
cooperation from the parties; 

(b) recommend or refer matters to 
c o n c i l i a t i o n , m e d i a t i o n or 
non-binding a r b i t r a t i o n for the 
purpose of resolving issues a r i s i n g 
i n the course of v a l i d a t i o n and 
negotiation; 

(c) make determinations as to breaches 
of f i d u c i a r y obligation and other 
grounds f o r claims, which 
d e t e r m i n a t i o n s s h a l l have 
precedential value; 

(d) obtain independent legal opinions 
and advice to a s s i s t i n the 
resolution of issues and factual 
questions; and 

(e) r e f e r i s s u e s t o b i n d i n g 
determination d i r e c t l y by way of 
stated case to a court or t r i b u n a l . 

17. Governments should accept the burden of showing 
that t h e i r conduct, i n r e l a t i o n to any claim, 
i s or was consistent with t h e i r legal and 
equitable obligations to the F i r s t Nation. 

18. The independent claims body should develop 
rules of procedure for the submission and 
treatment of claims. 
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19. The federal government and the F i r s t Nations 
should e s t a b l i s h a mutually acceptable 
mechanism f o r review of, or appeal from, 
determinations made i n the claims process(es). 

20. Following the implementation of the new claims 
policy and process (or processes), there should 
be periodic j o i n t reviews of the process(es) 
conducted by government and the F i r s t Nations. 

21. F i r s t Nations should be provided with a l l 
information ava i l a b l e to governments i n order 
to properly develop, submit and negotiate t h e i r 
claims. 

LEGAL PROCESS 

For many reasons F i r s t Nations have not found the court process 
e f f e c t i v e , either as a supplement or substitute f o r the settlement 
of claims by negotiation. The following recommendations are 
intended to remedy defects i n the court process: 

22. Governments should accept the legal burden of 
showing that t h e i r conduct i n r e l a t i o n to any 
Indian claim i s or was consistent with t h e i r 
legal and equitable obligations to the F i r s t 
Nations. 

23. In cases involving aboriginal t i t l e , such t i t l e 
should be presumed to exist i n favour of the 
aboriginal occupants of t h e i r t e r r i t o r y subject 
only to disproof by the Crown. 

24. Immediate statutory change must be effected to 
eliminate Crown reliance on the following 
technical defences i n court proceedings: 

(a) Crown immunity from s u i t ; 

(b) Act of State; 

(c) statutes of l i m i t a t i o n ; and 

(d) the doctrines of laches, estoppel, 
and acquiescence. 

25. Claims issues i n courts or other adjudicative 
bodies should be heard by persons who have 
received special t r a i n i n g i n the nature and 
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h i s t o r y o f c l a i m s i s s u e s , t h e unique n a t u r e o f 
i n h e r e n t , a b o r i g i n a l and T r e a t y r i g h t s , as 
w e l l as t h e c u l t u r e and s p i r i t u a l i t y o f 
a b o r i g i n a l p e o p l e s . 

26. L i t i g a t i o n o r r e f e r e n c e o f a p a r t i c u l a r c l a i m 
o r i s s u e t h e r e i n s h o u l d be a v a i l a b l e t o F i r s t 
N a t i o n s as an a l t e r n a t i v e t o t h e n e g o t i a t i o n 
p r o c e s s . But p r o v i s i o n f o r such l i t i g a t i o n 
must be seen as p a r t o f t h e o v e r a l l c l a i m s 
p o l i c y : f u n d i n g s h o u l d be p r o v i d e d f o r t h e 
advancement o f a b o r i g i n a l , T r e a t y and o t h e r 
I n d i a n r i g h t s c l a i m s i n c o u r t s . (9) 

27. S p e c i a l p r o v i s i o n must be made t o e n a b l e F i r s t 
N a t i o n s t o s e c u r e now, i n an a d m i s s i b l e form, 
t h e e v i d e n c e o f community e l d e r s w i t h r e s p e c t 
t o c l a i m s i s s u e s . 

**** 

FINANCIAL IMPLICATIONS 

The p e r c e p t i o n t h a t s e t t l i n g c l a i m s w i l l r e p r e s e n t a s i g n i f i c a n t 
d r a i n upon t h e f e d e r a l t r e a s u r y i s i n a c c u r a t e . I m p l i c i t i n t h i s 
a s s umption i s t h e n o t i o n t h a t somehow s e t t l i n g c l a i m s i s o p t i o n a l 
and a t t h e d i s c r e t i o n o f government. The r e a l i t y i s t h a t c l a i m s 
have a l e g a l and moral b a s i s , and f a i l u r e t o a d d r e s s them 
e x p e d i t i o u s l y can o n l y r e s u l t i n much g r e a t e r c o s t and l i a b i l i t y 
i n t o t h e f u t u r e . 

The u l t i m a t e c o s t o f implementing an independent and i m p a r t i a l 
p r o c e s s t o r e s o l v e c l a i m s f a i r l y and e x p e d i t i o u s l y cannot be 
s p e c i f i c a l l y i d e n t i f i e d a t t h i s t i m e . However, t h e n e c e s s a r y t a s k s 
a r e known. Each o f t h e s e t a s k s must be a d e q u a t e l y r e s o u r c e d i f t h e 
o v e r a l l o b j e c t i v e s a r e t o be a c h i e v e d . 

The economic b e n e f i t s t o n a t i v e and n o n - n a t i v e communities which 
a r e d e r i v e d from t h e s e t t l e m e n t o f c l a i m s cannot be o v e r l o o k e d . 
T h i s i s an a r e a i n which Canada can demonstrate i t s commitment t o 
a s s i s t i n g a b o r i g i n a l p e o p l e i n i m p r o v i n g t h e i r s t a n d a r d o f l i v i n g , 
r e d u c i n g dependence and p u r s u i n g economic development. 

C o n s i d e r a t i o n must be g i v e n t o t h e f o l l o w i n g : 
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FINANCIAL RESOURCES 

A. Policy Development 

S u f f i c i e n t funding must be provided to enable 
F i r s t Nations to p a r t i c i p a t e e f f e c t i v e l y i n 
the j o i n t development of p o l i c y . Funding must 
be provided on a national and regional basis 
to ensure that a l l F i r s t Nations have the 
opportunity to p a r t i c i p a t e . 

B. Claims Research 

There needs to be more f i n a n c i a l resources 
allocated f o r claims research. Funds fo r 
researching the basis of claims must be 
administered independent from government to 
ensure f a i r n e s s . As well, terms of reference 
for research funding need to be expanded to 
provide F i r s t Nations with the f l e x i b i l i t y to 
undertake the kind of research they f e e l 
necessary to e s t a b l i s h the basis of a claim. 

C. Claims Management 

Of equal importance, any independent claims 
body must be adequately resourced to deal 
e f f i c i e n t l y and e f f e c t i v e l y with the claims 
submitted to i t . F i r s t Nations must have 
adequate resources to negotiate claims with 
government. Such negotiations should never be 
prejudiced by a lack of funds or access to the 
l e g a l , technical and administrative support 
required to achieve parity with the 
government. 

Provision must be made for f u l l 
indemnification of a l l costs necessarily 
incurred by F i r s t Nations in the development, 
submission and resolution of t h e i r claims. 

D. Settlements 

An es s e n t i a l element of the commitment to 
s e t t l e claims i s the immediate a l l o c a t i o n of 
s i g n i f i c a n t l y increased funding to be 
available f o r claims settlements. An 
alternative to the current method of budgeting 
would be to fund settlements out of 
Consolidated Revenues i n the same manner that 
court judgments against the Crown are paid. 



LANDS AND RESOURCES 

Lands, n a t u r a l r e s o u r c e s and j u r i s d i c t i o n a r e a l s o c r u c i a l elements 
t o s e t t l e m e n t o f c l a i m s . Governments must c o n s i d e r t h e s i g n i f i c a n t 
b e n e f i t s o f u t i l i z i n g elements o t h e r t h a n monetary payment t o 
s e t t l e c l a i m s . N a t i v e communities s h o u l d f e e l t h a t l o n g s t a n d i n g 
m a t t e r s have been r e s o l v e d f a i r l y and i n acco r d a n c e w i t h t h e i r 
a s p i r a t i o n s f o r p r e s e n t and f u t u r e g e n e r a t i o n s . 

HUMAN RESOURCES 

I t i s c l e a r t h a t new and more p e r s o n n e l w i l l be r e q u i r e d i f c l a i m s 
a r e t o be s e t t l e d a t a f a s t e r pace. T h i s w i l l be t h e c a s e f o r a l l 
l e v e l s w i t h i n governments, as w e l l as f o r F i r s t N a t i o n s and t h e 
independent c l a i m s body ( o r b o d i e s ) . 

C l a i m s r e s o l u t i o n r e q u i r e s p e o p l e w i t h s p e c i a l i z e d t r a i n i n g and 
e x p e r i e n c e . Competent t e c h n i c i a n s , l e g a l c o u n s e l and n e g o t i a t o r s 
a r e key t o any s u c c e s s f u l p r o c e s s . 

* * * * 

OTHER DEPARTMENTS 

The M i n i s t e r and t h e Department o f I n d i a n A f f a i r s a l o n e cannot 
r e a s o n a b l y be e x p e c t e d t o f u l f i l l o b l i g a t i o n s t o wh i c h t h e whole 
o f t h e government i s a p a r t y . The f e d e r a l Crown, as a whole, must 
b e g i n t o a c c e p t r e s p o n s i b i l i t y f o r h o n o u r i n g i t s c o n s t i t u t i o n a l , 
l e g a l , and o t h e r r e s p o n s i b i l i t i e s t o F i r s t N a t i o n s . Many e x i s t i n g 
problems r e l a t e t o t h e f a c t t h a t t h e f e d e r a l departments w i t h 
a u t h o r i t y t o d e a l w i t h c r i t i c a l a s p e c t s o f l a n d c l a i m s and l a n d 
r i g h t s a r e not a t t h e t a b l e . I s s u e s w i l l not be s o l v e d u n l e s s t h e 
ones who have t h e r e q u i s i t e a u t h o r i t y and mandate a r e t h e r e . The 
in v o l v e m e n t o f I n d i a n A f f a i r s o f f i c i a l s cannot and s h o u l d not 
p r e v e n t t h e o t h e r members o f C a b i n e t from f u l f i l l i n g t h e i r 
o b l i g a t i o n s . T h i s w i l l mean t h a t t h e s e n i o r members o f C a b i n e t , and 
t h e i r r e s p e c t i v e Departments, must not o n l y acknowledge t h a t t h e y 
have r e s p o n s i b i l i t i e s t o f u l f i l l , b ut t h e y must a l s o p u t i n t o p l a c e 
t h e c a p a c i t y t o d e a l w i t h t h e i s s u e s and w i t h t h e F i r s t N a t i o n s ' 
l e a d e r s h i p . 

Some f e d e r a l government departments i n v o l v e d w i l l i n c l u d e , but not 
be l i m i t e d t o : 

J u s t i c e : They have a c o n s t i t u t i o n a l r e q u i r e m e n t t o 
a d v i s e t h e f e d e r a l government on i t s o b l i g a t i o n s . They 
need t o f u l f i l l t h i s r e q u i r e m e n t i n k e e p i n g w i t h t h e 
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d i c t a t e s o f t h e Supreme C o u r t o f Canada r e s p e c t i n g a 
" n o n - a d v e r s a r i a l " a p p r o a c h , as w e l l as t h e honour o f t h e 
Crown. T h i s department must acknowledge and d e a l w i t h 
t h e r e a l and p o t e n t i a l c o n f l i c t o f i n t e r e s t i t f i n d s 
i t s e l f i n , o r e l s e run t h e r i s k o f c r e a t i n g a whole new 
c l a s s o f c l a i m s . I t w i l l mean a c o m p l e t e l y d i f f e r e n t 
r o l e f o r them, and d i f f e r e n t mechanisms t o promote 
advocacy and c o n t a c t w i t h t h e F i r s t N a t i o n s . 

F e d e r a l / P r o v i n c i a l R e l a t i o n s (FPRO): S i n c e many i s s u e s 
r e l a t e d t o t h e s e t t l e m e n t o f c l a i m s / r i g h t s i s s u e s a f f e c t 
t h e p r o v i n c e s (see b e l o w ) , t h i s o f f i c e needs t o be more 
d i r e c t l y i n v o l v e d i n t h e i m p l e m e n t a t i o n o f c l a i m s p o l i c y . 

Department o f P u b l i c Works (DPW): I n terms o f d e a l i n g 
w i t h c l a i m s s e t t l e m e n t s , DPW has a r o l e t o p l a y s i n c e 
t h e y a d m i n i s t e r f e d e r a l l a n d s and b u i l d i n g s w h i c h c o u l d , 
i n c e r t a i n c a s e s , be used i n l a n d c l a i m s s e t t l e m e n t s . 
F e d e r a l l a n d s p r o v i d e a c o n c r e t e s u p p l e m e n t / a l t e r n a t i v e 
i n c a ses where t h e e x i s t e n c e o f t h i r d p a r t i e s o r 
p r o v i n c i a l i n t e r e s t s make t h e s e t t i n g a s i d e o f l a n d s 
d i f f i c u l t . A g a i n , t h i s s h o u l d be viewed as p a r t o f t h e 
government's approach t o c l a i m s p o l i c y . 

F i n a n c e : T h i s department i s key i n c u r r e n t f e d e r a l 
government d e c i s i o n making. S i n c e a d d i t i o n a l f i n a n c i a l 
and human r e s o u r c e s a r e r e q u i r e d t o s e t t l e c l a i m s and 
f u l f i l l governmental o b l i g a t i o n s , t h i s department i s a 
key p a r t i c i p a n t . 

Other departments such as F i s h e r i e s and Oceans, 
Environment, T r e a s u r y Board, Energy, Mines and R e s o u r c e s , 
N a t i o n a l H e a l t h and W e l f a r e , e t c . , w i l l a l s o have t o 
acknowledge t h e i r r o l e i n t h e f u l f i l m e n t o f t h e Crown's 
c o n s t i t u t i o n a l and mora l o b l i g a t i o n s . F u r t h e r work and 
d i s c u s s i o n on t h e i r s p e c i f i c r o l e s w i l l t a k e p l a c e as 
t h i s p r o c e s s u n f o l d s . 

**** 

FEDERAL/PROVINCIAL CONSIDERATIONS 

S e v e r a l a s p e c t s o f t h e r e l a t i o n s between F i r s t N a t i o n s and t h e 
f e d e r a l and p r o v i n c i a l governments w i l l be a f f e c t e d by new 
i n i t i a t i v e s t o r e s o l v e c l a i m s . The most apparent o f t h e s e i n v o l v e s 
t h e need t o a l l o c a t e l a n d s and n a t u r a l r e s o u r c e s , c u r r e n t l y under 
p r o v i n c i a l c o n t r o l , as p a r t o f c l a i m s s e t t l e m e n t s . I n some c a s e s , 
t h i s w i l l a f f e c t t h e p r o v i n c i a l t a x base. 
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Less apparent, but equally important, i s the fact that existing 
p r o v i n c i a l laws, or pr o v i n c i a l enforcement of federal laws, w i l l 
undoubtedly create new grievances through fresh v i o l a t i o n s of 
inherent, aboriginal and Treaty r i g h t s . Ideally, provinces w i l l 
develop t h e i r own claims p o l i c i e s consistent with federal and F i r s t 
Nations objectives and w i l l p a r t i c i p a t e i n the claims resolution 
process. A l t e r n a t i v e l y , the federal government may need to 
exercise i t s powers pursuant to section 91(24) and other provisions 
of the Constitution, i n order to: 

* invalidate the application of p r o v i n c i a l laws 
with respect to F i r s t Nations, p a r t i c u l a r l y 
where such laws are inconsistent with inherent, 
aboriginal and Treaty ri g h t s ; or 

* expropriate lands and dedicate natural 
resources f o r the settlement of claims. 

It should be noted that provinces have been the p r i n c i p a l 
b e n e f i c i a r i e s of Treaties and past encroachments on inherent, 
aboriginal and Treaty r i g h t s . They too have co n s t i t u t i o n a l 
obligations to respect and uphold these r i g h t s . 

The process of l e g i s l a t i v e review, recommended as part of claims 
p o l i c y development, w i l l disclose, as well, claims a r i s i n g out of 
past federal/provincial agreements concerning Indian i n t e r e s t s . 
The "Cut-off" lands and the "resumption" powers i n B r i t i s h 
Columbia, are examples of t h i s . A further example i s the loss by 
F i r s t Nations i n Ontario of one half of mineral revenues to the 
province under a federa l - p r o v i n c i a l agreement l e g i s l a t e d i n 1924. 
The same d i v i s i o n of mineral r o y a l t i e s applies i n B r i t i s h Columbia 
for precious metals. In the P r a i r i e Provinces, the Natural 
Resources Transfer Agreements respecting lands and resources w i l l 
continue to give r i s e to grievances. Serious e f f o r t must be made 
to resolve these grievances. 

In New Brunswick, and possibly Nova Scotia and Ontario, F i r s t 
Nations l o s t both the use of and ri g h t to compensation for 
surrendered lands not actually sold by Canada before defective 
feder a l / p r o v i n c i a l agreements were put i n place. The intent of 
those agreements was to avoid that r e s u l t . The same s i t u a t i o n may 
be true today i f reserve lands were surrendered f o r sale i n Quebec 
or Prince Edward Island because there are no agreements with those 
provinces to protect the Indian inte r e s t i n reserve lands. Apart 
from these considerations, several processes are under way to 
explore the fundamental relationships between provinces and 
regions, or some of them, i n a federal state. 

E s p e c i a l l y i n Quebec, where some form of severed sovereignty i s 
under active consideration, the federal obligation to protect 
inherent, aboriginal and Treaty rights must be asserted. This 
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would i n c l u d e , i n any e v e n t , t h e p r e s e r v a t i o n o f c o n s t i t u t i o n a l 
means t o s e t t l e e x i s t i n g c l a i m s and p r e v e n t new c l a i m s a r i s i n g o u t 
o f any c o n s t i t u t i o n a l change i n c o n s i s t e n t w i t h F i r s t N a t i o n s ' 
r i g h t s . 

One o f t h e major f a c t o r s w h i c h has s t a l l e d o r p r e v e n t e d c l a i m s 
s e t t l e m e n t s i n t h e p a s t i s t h e i n e v i t a b l e f e d e r a l / p r o v i n c i a l 
d i s p u t e o v e r t h e f i n a n c i n g o f payments t o F i r s t N a t i o n s . As s t a t e d 
above, t h i s i s s u e may r e q u i r e t h e f e d e r a l government t o e x e r c i s e 
c o n s t i t u t i o n a l powers w h i c h w i l l n e c e s s a r i l y a f f e c t p r o v i n c i a l 
i n t e r e s t s . Even t h e p e r c e i v e d p o t e n t i a l f o r t h e e x e r c i s e o f t h i s 
power may have some u s e f u l e f f e c t i n c o n v i n c i n g t h e p r o v i n c e s t o 
c o o p e r a t e i n t h e s e t t l e m e n t o f c l a i m s . 

From t h e F i r s t N a t i o n s ' p e r s p e c t i v e , which i s s u p p o r t e d by law, t h e 
Crown i n R i g h t o f Canada i s t h e p a r t y c o n s t i t u t i o n a l l y r e s p o n s i b l e 
f o r a l l a s p e c t s o f t h e fundamental r e l a t i o n s h i p w i t h F i r s t N a t i o n s , 
i n c l u d i n g t h e r e s o u r c i n g o f c l a i m s s e t t l e m e n t s . Any q u e s t i o n o f 
r e c o v e r i n g some o r a l l funds from p r o v i n c e s i s o f secondary 
i m p o r t a n c e t o them. That r e a l i t y s u g g e s t s t h a t some form o f 
a r b i t r a t i o n w i l l be needed i n o r d e r t o a d j u s t a c c o u n t s between 
Canada and t h e p r o v i n c e s i n r e s p e c t o f c l a i m s s e t t l e m e n t s w i t h 
F i r s t N a t i o n s . The F i r s t N a t i o n s w i l l r e q u i r e some mechanism t o 
ens u r e t h a t t h i s a r b i t r a t i o n p r o c e s s i s c o n s i s t e n t w i t h t h e i r 
i n t e r e s t s . 

E v e r y e f f o r t s h o u l d be made t o ensure t h a t p r o v i n c e s a r e i n v o l v e d 
i n n e g o t i a t i o n s on c l a i m s where such p r o v i n c i a l i n v o l v e m e n t i s 
deemed t o be d e s i r a b l e o r n e c e s s a r y by t h e F i r s t N a t i o n . T h i s w i l l 
h e l p t o en s u r e , l e g a l l y and p o l i t i c a l l y , t h a t c l a i m s w i l l be 
s e t t l e d i n t h e most t i m e l y manner. I t i s p o s s i b l e t h a t t h e 
governments o f t h e Yukon and Northwest T e r r i t o r i e s would be 
a g r e e a b l e t o a c t i n a manner which would h e l p t o s e t t h e s t a g e f o r 
p r o v i n c i a l p a r t i c i p a t i o n e l s e w h e r e . 

* * * * 

COMMUNICATIONS 

I t s h o u l d be u n d e r s t o o d t h a t communications w i t h t h e g e n e r a l p u b l i c 
and F i r s t N a t i o n s communities w i l l be e s s e n t i a l t o t h e s u c c e s s f u l 
i m p l e m e n t a t i o n o f t h e c l a i m s p o l i c y and p r o c e s s r e v i e w . Key 
elements o f t h e s t r a t e g y w i l l i n c l u d e e d u c a t i n g t h e Canadian p u b l i c 
as t o t h e h i s t o r i c a l background and n a t u r e o f I n d i a n c l a i m s i n 
Canada, c u r r e n t i s s u e s i n c l a i m s n e g o t i a t i o n s and s e t t l e m e n t s , 
d e f i c i e n c i e s i n t h e c u r r e n t c l a i m s p o l i c y and p r o c e s s , and t h e 
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reasons and necessity for the changes recommended here. The public 
should also be advised as to the nature of the mandate of the j o i n t 
working group referred to in recommendation 10 and the timeframe 
i n which i t s work w i l l be completed. 
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ENDNOTES 

1. S i o u i ; Sparrow. 

1.1 A b o r i g i n a l R i g h t s i n Canada: An Agenda f o r A c t i o n , The 
Canadian Bar A s s o c i a t i o n , 1988. 

2. These examples a r e by no means t h e e x c e p t i o n . I n t h e 
case o f t h e B r u n s w i c k House F i r s t N a t i o n i n O n t a r i o t h e i r 
t r a d i t i o n a l l a n d s , i n c l u d i n g t h e i r r e s e r v e , were d e c l a r e d 
a game p r e s e r v e where h u n t i n g was c o m p l e t e l y p r o h i b i t e d . 
Throughout t h e c o u n t r y F i r s t N a t i o n s have found t h e 
government slow t o r e c o g n i z e T r e a t y and a b o r i g i n a l l a n d 
e n t i t l e m e n t , w h i l e a t t h e same t i m e t h e government has 
managed t o f i n d s i x t i m e s as much l a n d f o r n a t i o n a l p a r k s 
as f o r I n d i a n r e s e r v e s . 

L e s s t h a n 0.5% o f Canada's l a n d mass i s c u r r e n t l y 
r e c o g n i z e d by t h e f e d e r a l government as " l a n d s r e s e r v e d 
f o r I n d i a n s " . T h i s i s not enough t o p r o v i d e f o r e i t h e r 
t h e immediate o r f u t u r e economic needs o f t h e F i r s t 
N a t i o n s , and i t does not a c c u r a t e l y r e f l e c t t h e a c t u a l 
amount o f l a n d s and r e s o u r c e s n e c e s s a r y f o r t h e economic 
s e l f - s u f f i c i e n c y o f t h e F i r s t N a t i o n s . 

I t appears t h a t Canadians a g r e e . A c c o r d i n g t o an October 
1990 p o l l c onducted n a t i o n a l l y by Angus R e i d : 

" I t i s i m p o r t a n t t o note t h a t Canadians 
a p p a r e n t l y b e l i e v e t h a t a l a r g e amount o f l a n d 
s h o u l d be t u r n e d o v e r t o a b o r i g i n a l p e o p l e s -
t h e average response was a r e m a r k a b l e 21% o f 
t h e t o t a l l a n d i n t h e p r o v i n c e , w i t h l i t t l e 
v a r i a t i o n a c r o s s r e g i o n s . " 

G i v e n t h e s e s t a t i s t i c s , i t i s c l e a r t h a t government i s 
not o n l y o u t o f s t e p w i t h t h e law on t h e s e i s s u e s , but 
i s a l s o o u t o f s t e p w i t h p u b l i c o p i n i o n . 

3. Even where v i o l a t i o n o f h u n t i n g and f i s h i n g r i g h t s i s 
r e l a t e d t o t h e l a n d c l a i m , t h e f e d e r a l government p o l i c y 
i s t o r e f u s e compensation f o r t h e l o s s o f h u n t i n g and 
f i s h i n g rights u n l e s s t h e c l a i m a n t F i r s t N a t i o n used t o 
o r g a n i z e t h e i r h u n t i n g and f i s h i n g t h r o u g h an economic 
c o l l e c t i v e . 

4. I n Sparrow t h e Supreme C o u r t s t a t e d t h a t "government 
o b j e c t i v e s . . . may be s u p e r f i c i a l l y n e u t r a l b u t . . . 
c o n s t i t u t e de f a c t o t h r e a t s t o t h e e x i s t e n c e o f 
a b o r i g i n a l r i g h t s and i n t e r e s t s . " 
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5. We a l s o note t h a t i n 1979 G e r a l d L a F o r e s t , now a J u s t i c e 
o f t h e Supreme C o u r t o f Canada, was commissioned by 
Canada t o r e v i e w t h e Government's s p e c i f i c c l a i m s p o l i c y . 
He c r i t i c i z e d t h e l a c k o f independence o f t h e p r o c e s s and 
recommended t h a t an independent t r i b u n a l be a p p o i n t e d . 
H i s r e p o r t was i g n o r e d . 

6. I t i s s h o c k i n g t o l e a r n t h a t not o n l y a r e t h e a n c i e n t 
T r e a t i e s v i o l a t e d , but so a r e t h e modern ones. The James 
Bay Cree have had t o sue t h e F e d e r a l Government f o r 
b r e a c h o f t h e terms o f t h e i r l a n d s e t t l e m e n t reached i n 
1975. Governments have s i m p l y r e f u s e d t o l i v e up t o t h e 
terms o f t h i s agreement. 

7. A r e a s w i t h i n Canada t h a t a r e s t i l l c o v e r e d by a b o r i g i n a l 
t i t l e , and t h e r e f o r e s u b j e c t t o "comprehensive c l a i m s " , 
i n c l u d e l a r g e a r e a s o f Quebec and B r i t i s h C o l u m b i a , t h e 
M a r i t i m e s , N o r t h West T e r r i t o r i e s , t h e Yukon, and p a r t s 
o f O n t a r i o and A l b e r t a . " 

8. The f e d e r a l government's p r a c t i c e today i s t o i n s i s t t h a t 
a l l l a n d c l a i m s agreements must c o n t a i n p r o v i s i o n s which 
e x t i n g u i s h t h e a b o r i g i n a l r i g h t s o f t h e F i r s t N a t i o n s , 
r a t h e r t h a n a l l o w i n g f o r t h e i r c o n t i n u a t i o n and 
p r o t e c t i o n . The r a t i o n a l e g i v e n f o r t h i s p r a c t i c e i s t h e 
need f o r " c e r t a i n t y " , by which government r e a l l y means 
" f i n a l i t y " . F i r s t N a t i o n s f i n d t h i s repugnant, s i n c e 
c l a i m s s e t t l e m e n t s a r e i n t e n d e d t o a f f i r m t h e i r 
c o n t i n u i n g and s p e c i a l r e l a t i o n s h i p w i t h t h e Crown, not 
end i t . F u r t h e r , t h e government r e q u i r e s t h a t r u l e s o f 
i n t e r p r e t a t i o n d e v e l o p e d i n c a s e s such as N o w e g i j i c k and 
Simon be s p e c i f i c a l l y e x c l u d e d , so t h a t t h e s e l e g a l 
developments cannot be r e l i e d upon by t h e F i r s t N a t i o n s 
who have f o u g h t so h a r d f o r them t h r o u g h t h e c o u r t s . 

9. F o l l o w i n g t h e passage o f t h e C o n s t i t u t i o n A c t , 1982, 
Canada s e t a s i d e r e s o u r c e s under t h e C o u r t C h a l l e n g e s 
Program f o r t e s t c a s e s r e l a t e d t o t h e C h a r t e r o f R i g h t s 
and Freedoms, and language c a s e s . T h i s program i s 
a d m i n i s t e r e d by a t h i r d p a r t y t o ensure f a i r n e s s , and has 
a c c e s s t o s u b s t a n t i a l f u n d i n g f o r t e s t c a s e l i t i g a t i o n . 

However, c a s e s r e l a t e d t o a b o r i g i n a l and T r e a t y r i g h t s 
and S e c t i o n 35 o f t h e C o n s t i t u t i o n A c t , 1982 cannot be 
r e s o u r c e d from t h e C o u r t C h a l l e n g e s Program. The f e d e r a l 
government has r e t a i n e d c o n t r o l over t h e s e c a s e s t h r o u g h 
t h e "Test Case Funding Program", which i s a d m i n i s t e r e d 
by t h e Department o f I n d i a n A f f a i r s . So, even f o r 
l i t i g a t i o n , government has a p p l i e d a d o u b l e s t a n d a r d when 
i t comes t o a b o r i g i n a l and T r e a t y r i g h t s , and has worked 
t o m a i n t a i n i t s c o n f l i c t o f i n t e r e s t and c o n t r o l . 


