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Act, RS.C. 1952, c. 263, s. 18(d).

Following aclaimfor the refund of taxes paid on tobacco soldinan Indian
village in the Y ukon, a dispute arose concerning the status of the village. If it wasa
reserve, an exemption from the tax could rightfully be claimed. The respondents
maintained that areserve had never been created there. 1n the 1950s, members of the
appellant Band, which is recognized as a band under the Indian Act, were allowed to
settle on the site of what isnow their village, there being no treaty governing thelands.
Various administrative discussions and actions with respect to the status of the
community took place between 1953 and 1965. In 1965, the Chief of the Resources
Division in the Department of Northern Affairs and National Resources advised the
Indian Affairs Branch of the then Department of Citizenship and Immigration that the
village site had been reserved for the Branch. The letter was entered in the Reserve
Land Register under the Indian Act. On a motion by the appellants, the chambers
judge declared the lands occupied by the Band to be areserve. The Court of Appeal,
in amajority decision, allowed the respondents’ appeal.

Held: The appeal should be dismissed.

Per Gonthier, lacobucci, Major, Binnie, Arbour and LeBel JJ.: Giventhe
absence of intention to create areserve on the part of persons having the authority to
bind the Crown, no reserve was legally created. In the Yukon Territory, as well as

elsewhere in Canada, there appears to be no single procedure for creating reserves,
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although an Order-in-Council has been the most common and undoubtedly best and
clearest procedure used to create reserves. Whatever method is employed, the Crown
must have had an intention to create areserve. This intention must be possessed by
Crown agents holding sufficient authority to bind the Crown. For example, this
intention may be evidenced either by an exercise of executive authority such as an
Order-in-Council, or onthe basis of specific statutory provisionscreating a particular
reserve. Steps must be taken in order to set apart land. The setting apart must occur
for the benefit of Indians. The Band concerned must have accepted the setting apart
and must have started to make use of the lands so set apart. The statutory framework
for reserve creation in the Yukon Territory has limited, but not entirely ousted, the
royal prerogative. In any case, whether the authority to create a reserve is derived
fromtheroyal prerogative or from statute, the Governor in Council isthe holder of the

power in both cases.

In this case, land was set aside but there was no intention to create a
reserve on the part of persons having the authority to bind the Crown. The facts
demonstratethat Crown agentsnever maderepresentationsto the membersof theBand
that the Crown had decided to create areservefor them, nor did any person having the
authority to bind the Crown ever agree to the setting up of a reserve at the site in
guestion. Those Crown officialswho did advocate the creation of areserve never had
the authority to set apart thelands and create areserve. Whilelandswere set aside for

the Band, they do not have the status of areserve.

Per McLachlin C.J. and L’ Heureux-Dubé and Bastarache JJ.: LeBel J.’s
conclusion that the Crown never intended to establish areservein thiscase was agreed
with. However, theroyal prerogativeto set aside or apart landsfor Aboriginal peoples

has not been limited by statute, either expressly or by necessary implication. The
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Indian Act does not provide any formal mechanism for the creation of reserves. The
definition of “reserve”’ ins. 2(1) of the Act does not limit the Crown’s ability to deal
with lands for the use of aboriginal peoples. It simply servesto identify which lands
have been set apart as reserves within the meaning of the Act. Nor doess. 18(d) of the
1952 Territorial Lands Act placelimitson the Crown’ s prerogative with respect to the
creation of reserves. Thissectionisnot directed at the creation of reserves per se, but
rather permits the Governor in Council to protect from disposition those Crown lands
for which other useis contemplated. Whiles. 18(d) provides amechanism to set apart
landsfor the creation of areserve, itismerely one avenueto achievethisresult. It has

not placed any conditionsor limitationson the Crown’ sprerogativeto createareserve.
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BASTARACHE J. — | have had the opportunity to read the reasons of my
colleague and | agree that no reserve was created in this case. As noted by my
colleague, the essential conditions for the creation of areserve within the meaning of
s. 2(1) of the Indian Act, R.S.C. 1985, c. I-5, include an act by the Crown to set aside
Crown land for the use of an Indian band combined with an intention to create a
reserve on the part of persons having authority to bind the Crown. The evidenceinthis
case reveals that the Crown never intended to establish a reserve within the meaning

of the Act.

Though | agree with the disposition, | respectfully disagree with my
colleague’ s assertion that the royal prerogative to create reserves has been limited by
s. 18(d) of the Territorial Lands Act, R.S.C. 1952, c. 263. In addition, | think it is
important to state clearly the interaction between the Crown prerogative and s. 2(1) of
the Indian Act. Section 2(1) does not constrain the Crown’s prerogative to deal with
lands for the use of Indians, but rather provides a definition of “reserve” for the
purposes of the Act. Section 18(d) of the 1952 Territorial Lands Act gives the
Governor in Council a discretionary power to protect Crown lands from disposal for
awide range of public purposes, including the welfare of Indians. In my view, neither
provision, either expressly or by necessary implication, limitsthe scope of the Crown’s

prerogative to set aside or apart lands for Aboriginal peoples.

All of the parties agree that the power to create reserves was originally
based on the royal prerogative. The power is thought to be part of the Crown’s
prerogative to administer and dispose of public property including Crown lands (see
P.Lordon, Q.C., Crown Law (1991), at p. 96). The appel lants nonethel ess contend that
this power has long been regulated by statute, including the successive Indian Acts

which date back to Confederation aswell asvarious statutes governing the disposition
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and management of Crown lands. They assert in particular that the right to establish
reserves in the Yukon Territory is found in the Indian Act and the Territorial Lands
Act which have replaced the prerogative. My colleague disagrees with the appellants

that the prerogative has been displaced, but concedes that it has been limited.

There is no doubt that aroyal prerogative can be abolished or limited by
clear and expressstatutory provision: seeR. v. Operation DismantleInc.,[1983] 1 F.C.
745, at p. 780, aff’d [1985] 1 S.C.R. 441, at p. 464. It isless certain whether in Canada
the prerogative may be abolished or limited by necessary implication. Although this
doctrine seems well established in the English courts (see Attorney-General v. De
Keyser’s Royal Hotel, Ltd., [1920] A.C. 508 (H.L.)), this Court has questioned its
application as an exception to Crown immunity (see R. v. Eldorado Nuclear Ltd.,
[1983] 2 S.C.R. 551, at p. 558; Sparling v. Quebec (Caisse de dépbt et placement du
Québec), [1988] 2 S.C.R. 1015, at pp. 1022-23). Assuming that prerogative powers
may be removed or curtailed by necessary implication, what is meant by “necessary

implication”? H. V. Evatt explains the doctrine as follows:

Where Parliament provides by statute for powers previously within the
Prerogative being exercised subj ect to conditionsand limitations contained
in the statute, there is an implied intention on the part of Parliament that
those powers can only be exercised in accordance with the statute.
“Otherwise,” says Swinfen-Eady M.R., “what use would there be in
imposing limitationsif the Crown could at its pleasure disregard them and
fall back on Prerogative?’ [Emphasis added.]

(H. V. Evatt, The Royal Prerogative (1987), at p. 44)

In my view, s. 2(1) of the Indian Act, which sets out the definition of
“reserve’, does not in any way “provid[ €] by statute for powers previously within the
Prerogative being exercised subject to conditions and limitations contained in the

statute”. It is well established that the Indian Act does not provide any formal
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mechanism for the creation of reserves. The Act is, and always has been, confined to
the management and protection of existing reserves, many of which were established
long before the federal government assumed jurisdiction over Indians pursuant to s.
91(24) of the Constitution Act, 1867 (see R. H. Bartlett, Indian Reserves and
Aboriginal Landsin Canada: AHomeland — A Study in Law and History (1990), at pp.
24-25).

In the past, the Crown exercised its prerogative to create reserves in a
number of ways. Although some lands set apart for Indian bands constitute * reserves”
within the meaning of the Indian Act, other lands have been set apart or aside for the
use of Indian bands, yet are not recognized as“reserves’ under the Act. For example,
in this case, the Crown exercised its prerogative to “reserve” or set aside landsfor the
use of the Ross River Band, but did not manifest an intention to create a “reserve”
withinthe meaning of s. 2(1) of theIndian Act. In my view, the definition of “reserve”
ins. 2(1) servesto identify which lands have been set apart as “reserves’ within the
meaning of the Act; the definition doesnot limit the Crown’ sability to deal with lands
for the use of aboriginal peoples. A “reserve’ is defined as “atract of land, the legal
titleto which isvested in Her Mgjesty, that has been set apart by Her Mgjesty for the
use and benefit of aband”. The legislation does not indicate precisely when land will
be considered to have been “set apart” for the use and benefit of a band, nor does it
indicate the steps necessary for a “setting apart” of land to have occurred. Thisiis,
essentially, theissuethat isbeforeushere. Asl stated earlier, we have determined that
for land to have been “ set apart” within the meaning of the Act, there must, at the very
least, exist an act by the Crown to set apart land for the use of the band combined with
an intention to create a reserve on the part of persons having authority to bind the

Crown.
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My colleague asserts that the definition of “reserve” in s. 2(1) limits the
royal prerogative to create reservesin that it precludes the possibility of transferring
thetitle to the land from the Crown to the First Nation (since the definition provides
that legal title is “vested in Her Majesty”). | agree with him that if a tract of land
meets the definition of “reserve” under the Indian Act, the title must remain in the
Crown and the land must be dealt with subject to the Act. However, | do not see how
the definition otherwise limits the royal prerogative to set aside or apart land for
Aboriginal peoples. In other words, it merely defineswith greater specificity which of
these lands will be considered “reserves’ for the purposes of the Act. In my opinion,
the Crown is still free to deal with itsland in any other manner it wishes, including,
as noted by my colleague, the transfer of title by sale, grant or gift to aFirst Nation or
some of its members, though that land would not then constitute an Indian Act

“reserve’.

Nor do | agree that s. 18(d) of the 1952 Territorial Lands Act has placed
limits on the Crown'’ s prerogative with respect to the creation of reserves. Section 18
(the predecessor to the current s. 23(d)) finds its origin in the Dominion Lands Act,
R.S.C. 1927, c. 113. That Act allowed for entry onto vacant Crown lands for
agricultural purposes. Section 74 of the Dominion Lands Act authorized the Governor
in Council to keep lands reserved for Indians outside of the scheme of the Act so that
the lands would be protected from disposition. The provision also permitted the
Governor in Council to protect lands from entry for various other public purposes,
including “places of public worship, burial grounds, schools and benevolent
institutions”. Section 18 of the 1952 Territorial Lands Act consolidates and continues
the Dominion Lands Act powers. Similar to the Dominion Lands Act, it authorizes the

Governor in Council to set apart areas of land for the welfare of Indians, and also
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permits the Crown to protect Crown lands from disposal for a wide range of public

pUrposes.

It seems clear from the above that s. 18 of the 1952 Territorial Lands Act
is not directed at the creation of reserves per se but rather permits the Governor in
Council to protect from disposition those Crown lands for which other use is
contemplated. As my colleague points out, the setting apart of Crown lands which
might otherwise be disposed of pursuant to s. 18 of the Act does not in and of itself
imply that a*“reserve” within the meaning of the Indian Act has been created sincethe
Crown must also manifest an intent to make the land areserve under the Act. Where,
however, evidence of thisintention is present, the setting apart of land under s. 18(d)
of the 1952 Territorial Lands Act would certainly suffice as the formal act by which

the Crown sets apart land for the use and benefit of an Indian band.

Though | agree that the setting apart of land under s. 18(d) of the 1952
Territorial Lands Act would be sufficient to establish an Indian Act reserve if the
necessary intention on the part of the Crown to do so were present, | cannot see how
s. 18(d) has placed any conditions or limitations on the Crown prerogative to create
reserves. Historically, awide array of formal and informal instruments has been used
to set apart lands as Indian Act reserves. In my view, any one of theseinstruments may
be sufficient to constitute the action by which the land is set apart so long asintention
on the part of the Crown to create areserve under theIndian Act isalso present. | think
that there is a danger in saying that s. 18(d) of the 1952 Territorial Lands Act has
somehow limited the Crown’s prerogative to create reserves since this implies that
only an application under the Act will suffice astheformal action to set apart the lands
asareserve. Whiles. 18(d) provides one mechanism to set apart lands for the creation

of areserve, it isnot the only mechanism available to the Crown for this purpose and
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| would not wish to imply this as a necessary condition for the creation of areserve.
If the setting apart of land under s. 18(d) is not a necessary condition for the creation
of areserve but merely one avenue to achieve this result, then I cannot see how the
authority to set apart landsfor areserve under s. 18(d) limitsthe Crown’s prerogative

to create areserve.

The judgment of Gonthier, lacobucci, Mgjor, Binnie, Arbour and LeBel

JJ. was delivered by

LEBEL J. —

|. Introduction

Thisappeal raisestheissue of how Indian Act reserveswere created in the
Y ukon Territory, in anon-treaty context. The appellants claim that the Government
of Canadacreated areserve by setting aside land for the Ross River Band. Thefederal
government answersthat, although land was set aside, no reserve was ever created; no
intention to create it has been established on the evidence. For the reasons which

follow, | conclude that no reserve was created and that the appeal should fail.

[I. Background of the Litigation

This case arose out of aclaim for arefund of tobacco tax from astorein a
small village in the Yukon. According to the appellants, this village is a reserve;
hence, an exemption was claimed. The respondents disputed this claim, saying that a
reserve had never been created in thisplace. What began as atax problem has become

a question of aboriginal law which, in turn, requires a survey of the historical
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background to the procedure governing the creation of reservesinthe Y ukon Territory.
The particular facts of the long history of the dealings of the Ross River Band with the

Department of Indian Affairs must also be reviewed.

The Ross River Dena Council Band (the “Band”) is recognized as a band
within the meaning of the Indian Act, R.S.C. 1985, c. I-5. It is now located at Ross
River, in the Y ukon, on lands which it claims are a reserve. Norman Sterriah is the
chief of the Band. In 1982, the Band incorporated the appellant, Ross River Dena
Development Corporation. The Corporation was set up to provide services for the
benefit of Band members and to carry on business as their agent. Despite the dispute
about the legal status of the community, it is at least agreed that there is a village at

Ross River and that Band members have been living there for a number of years.

After along history of being shifted or pushed from placeto placesincethe
predecessors of the Department of Indian Affairs and Northern Development
(“DIAND”) took them under its wing, in the 1950s, at long last, the members of the
Ross River First Nation were allowed to settle down on the site of what is now their
village, located at the junction of the Pelly and RossRivers. Thelandsindisputeinthis
case are not governed by treaty, as the Y ukon Territory belongs to those regions of
Canada where the treaty-making process with First Nations had very little practical
impact, particularly in respect of the creation of reserves. (See Report of the Royal
Commission on Aboriginal Peoples(1996), vol. 2, Restructuring the Relationship, Part
2, at pp. 479-84.)

Despite the absence of atreaty, the agents of the Department in the 1950s
knew that the Band was living on the shores of the Ross River. The acknowledgement

of thisfact triggered a process of administrative discussion and action which led or not
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to the creation of a reserve on this site. By letter dated October 21, 1953, the
Superintendent of the Yukon Agency sought the permission of the Indian
Commissioner for British Columbia to establish an Indian reserve for the use of the
Ross River Indians. By letter dated November 10, 1953, the Indian Commissioner for
British Columbiasupported therecommendation. On April 1, 1954, the Superintendent
of the Y ukon Agency wrote to the Dominion Lands Agent in Whitehorse to advise that
tentative arrangements had been made to apply for atract of land for an Indian reserve

at Ross River; Ottawa did not act on the request.

On May 4, 1955, the federal Cabinet issued a procedural directive entitled
Circular No. 27 which set out an internal government procedure for reserving landsin
the territories for the use of a government department or agency. In 1957, the federal
government decided to dismiss the recommendation to establish 10 reserves. On
November 27, 1962, the Superintendent of the Yukon Agency applied to the Indian
Affairs Branch (then in the Department of Citizenship and Immigration) to reserve
approximately 66 acres of land under s. 18 of the Territorial Lands Act, R.S.C. 1952,
c. 263, to be used for the Ross River Indian Band Village site. Correspondence was
then exchanged over the following three years with respect to the proposed size and
location of the site. On January 26, 1965, the Chief of the Resources Division in the
Department of Northern Affairs and National Resources advised the Indian Affairs
Branch that the site had been reserved for the Indian Affairs Branch. The letter was
entered in the Reserve Land Register pursuant to s. 21 of the Indian Act, R.S.C. 1952,
c. 149. It was also recorded in the Yukon Territory Land Registry of the Lands

Division of the former Department of Northern Affairs and National Resources.

TheBandtakestheview that thisadministrative process, combined withthe

actual setting aside of land for its benefit, created a reserve within the meaning of the
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Indian Act. It appears that this opinion was not shared either by the Y ukon territorial
government or the Indian Affairs Branch. The dispute may have remained dormant for
awhile. It broke into the open and reached the courts on the occasion of a problem

concerning the applicability of tobacco taxes.

The respondent Government of Yukon had imposed taxes on the Band
under the Tobacco Tax Act, R.S.Y. 1986, c. 170. The Band claimed an exemption and
asked for arefund of taxes already paid on tobacco sold inthe village. It asserted that
the Government of Y ukon was taxing personal property of an Indian or of aband on a
reserve, which was exempt pursuant to s. 87(1) of the Indian Act. The Government of
Y ukon refused to make the refund because it did not recognize that the Band occupied
areserve. According to the Y ukon government, the Band was merely located on lands
which had been “ set aside” for its benefit by the Crown inright of Canada. The federal
government gave full support to this position and subsequently fought the claim of the

appellants as to the existence of areserve.

In the meantime, negotiations were taking place in the Y ukon with respect
to the land claims and rights of First Nations. An agreement known as the “Umbrella
Final Agreement” was entered into by the Council for Y ukon Indians, the Government
of Y ukon and the Government of Canadain 1993. It isaframework agreement which
provides for its terms to be incorporated into subsequent agreements with individual
First Nations. According totheY ukon government, seven of these agreementsare now
in force, dealing, among other topics, with land “set aside” and not part of areserve.
The Band chose to remain outside this process of treaty negotiation pending adecision

from the courts regarding whether a reserve was created pursuant to the Indian Act.

[11. Judicial History




20

21

- 16 -
A. Yukon Territory Supreme Court, [1998] 3 C.N.L.R. 284

Theappellantsfiled amotioninthe Y ukon Territory Supreme Court asking
for a declaration that the lands the Band occupied at the Ross River site constitute a
reserve within the meaning of the Indian Act. Thefederal government replied that the
land had only been set aside for the Indian Affairs Branch on behalf of theBand. There
had been nointent to create areserve. Moreover, the creation of areserveinthe Y ukon
required an Order-in-Council, under the royal prerogative. This step had never been

taken in the case of the Ross River Band.

Maddison J. declared the tract of land in question “to be an Indian Reserve
within the meaning of the Indian Act” (para. 33). Maddison J. held that the definition
of “reserve” in s. 2 of the Indian Act does not require any particular form of
proclamation, conveyance, notification, transfer, order or grant; rather, the statutory
definition emphasizes the act of “setting apart”. He recognized that there was no
Order-in-Council or other such official instrument creating or recognizing the Ross
River lands as an Indian reserve, but he found that such formal recognition was not
necessary to bring the lands within the definition of “reserve’ in the Indian Act.

Maddison J. found, at para. 29, that:

The area reserved on January 26, 1965, was a tract of land that was
(and is) vested in her Majesty. It had been applied for, for the use and
benefit of aband: the Ross River Band. It was applied for, for apermanent
use: avillage site. That constitutes “use and benefit of a band” asin the
Indian Act definition of “reserve”. The active words of the document
reserving the land are as close to the wording of the statute as all but one
of thefour admitted Y ukon Reservesfor which the Court has been provided
thewording. The public servantswho put the setting-asidein processwere
Her Majesty’ s agents.

B. Yukon Territory Court of Appeal (1999), 182 D.L.R. (4th) 116
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The respondents then appeal ed to the Y ukon Territory Court of Appeal. A

majority of the court allowed the appeal, with Finch J.A. in dissent.

(1) Richard JA.

Richard J.A., for themajority, held that the decision of the Y ukon Territory
Supreme Court should be overturned. He found that the lands occupied by the Band
and its members were “lands set aside” but not a “reserve” under the Indian Act. He
noted that the distinction between “lands set aside” and “reserves’ waswell established

in the history of the Y ukon, although the terminology may have varied over time.

Richard J.A. found that it was the prerogative of the Crown to establish a
reserve which was usually formally evidenced by an Order-in-Council. He found that
there was no evidence that in 1965 the Crown ever intended to create areserve for the
Band, either directly or by express or implied delegation. He held that therewasin fact
adeliberate decision not to create areserve. He added that there was also no evidence
that the Head of the Resources Division had authority to create areserve and the | etter
did not purport to be an act of the Governor in Council or an exercise of the royal
prerogative. A generous or liberal reading of the definition of “reserve” in the Indian
Act would not have provided any assistance, because the land was not set apart for the
use and benefit of a“band”. Richard J.A. commented that the question at issue was
whether areserve had in fact been created and not whether areserve should have been

created.

(2) Hudson J.A. (concurring)
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Hudson J.A. held that the chambers judge’ s suggestion that some Crown
officers had conspired to impose the policy of integrating Aboriginal peoplesinto the
dominant society was not supported by the evidence. He stated that the evidence
indicated that the public servants complained about the policy adopted by the
government and, in fact, expressly favoured the goal of cultural preservation through

the reservation of land for the benefit of Aboriginal peoples.

(3) FEinch J.A. (dissenting)

Finch J.A. noted that neither the Indian Act nor the Territorial Lands Act
provided any formal mechanism for the creation of an “Indian reserve” as defined in
the Indian Act. He determined that the definition of areserve must be read against the
background of the Crown'’s relationship with Aboriginal peoples to whom the Crown

owed afiduciary duty.

Finch J.A. found that the correspondence and conduct of officialsfrom the
federal government responsiblefor Indian Affairscreated areservein 1965, despitethe
absence of any Order-in-Council or other official instrument reflecting an exercise of
the Crown’s prerogative. In his opinion, the statutory powers conferred in the
Territorial Lands Act displaced the Crown'’s prerogative and allowed the Department
of Northern Affairs and National Resources to create reserves in the course of
exercising statutory powers delegated to them by the Governor in Council. Finch J.A.
further found that the Cabinet directive contained in Circular No. 27 was a delegation
of statutory authority sufficient to authorize public officials to create a “reserve’ as

defined in the Indian Act.
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Finch J.A. found that the definition of “reserve” in the Indian Act required
only an intention to allocate an area of Crown land for the use and benefit of a band,
and an act by apublic official with the authority to give effect to that intent. Finch J.A.
decided that the appropriate government official had set apart certain land intending it
to be reserved for the use and benefit of the Band. To hold otherwise would be

inconsistent with the Crown’ s fiduciary obligations.

V. Relevant Statutory Provisions

Indian Act, 1876, S.C. 1876, c. 18

3. Thefollowing terms contained in this Act shall be held to have the
meaning hereinafter assigned to them, unless such meaning be repugnant
to the subject or inconsistent with the context: —

6. The term “reserve” means any tract or tracts of land set apart by
treaty or otherwise for the use or benefit of or granted to a particular band
of Indians, of which the legal title is in the Crown, but which is
unsurrendered, and includes all the trees, wood, timber, soil, stone,
minerals, metals, or other valuables thereon or therein.

Indian Act, R.S.C. 1985, c. I-5

2. (1) InthisAct,

“band” means a body of Indians
(&) for whose use and benefit in common, lands, the legal title to
which isvested in Her Mgjesty, have been set apart before, on or after
September 4, 1951,

(b) for whose use and benefit in common, moneys are held by Her
Magjesty, or

(c) declared by the Governor in Council to be a band for the purpose
of this Act;
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“reserve’

(&) means a tract of land, the legal title to which is vested in Her
Majesty, that has been set apart by Her Majesty for the use and benefit
of aband, and

(b) except in subsection 18(2), sections 20 to 25, 28, 36 to 38, 42, 44,
46, 48 to 51, 58 and 60 and the regulations made under any of those
provisions, includes designated lands;

(2) Theexpression “band”, with referenceto areserve or surrendered
lands, means the band for whose use and benefit the reserve or the
surrendered lands were set apart.

18. (1) Subject to this Act, reserves are held by Her Majesty for the
use and benefit of the respective bands for which they were set apart, and
subject to this Act and to the terms of any treaty or surrender, the Governor
in Council may determinewhether any purposefor which landsin areserve
are used or are to be used is for the use and benefit of the band.

21. There shall be kept in the Department a register, to be known as
the Reserve Land Register, in which shall be entered particularsrelating to
Certificates of Possession and Certificates of Occupation and other
transactions respecting lands in areserve.

87. (1) Notwithstanding any other Act of Parliament or any Act of the
legislature of a province, but subject to section 83, the following property
is exempt from taxation, namely,

() theinterest of an Indian or aband in reserve lands or surrendered
lands; and

(b) the personal property of an Indian or aband situated on areserve.

Territorial Lands Act, R.S.C. 1952, c. 263

18. The Governor in Council may

(d) set apart and appropriate such areas or lands as may be necessary
to enable the Government of Canada to fulfil its obligations under
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treaties with the Indians and to make free grants or leases for such

purposes, and for any other purpose that he may consider to be
conducive to the welfare of the Indians;

Territorial Lands Act, R.S.C. 1985, c. T-7

23. The Governor in Council may

(d) set apart and appropriate such areas or lands as may be necessary
(i) to enable the Government of Canada to fulfil its obligations
under treaties with the Indians and to make free grants or leases for
that purpose, or

(i) for any other purpose that the Governor in Council may
consider to be conducive to the welfare of the Indians;

V. Analysis

A. Thelssues

This appeal raises two well-defined issues about the creation of reserves.
The first one is the nature of the legal requirements which must be met for the
establishment of a reserve as defined in the Indian Act. The second issue concerns
whether, given these requirements, thelands set aside for the Ross River Band havethe

status of areserve.

B. The Position of the Parties

(1) Appellants
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The appellants submit that reserves have been created in anumber of ways.
In their view, while the power to create reserves may originally have been exercised
under the royal prerogative, this was displaced beginning in 1868 with the passage of
An Act providing for the organisation of the Department of the Secretary of State of
Canada, and for the management of Indian and Ordnance Lands, S.C. 1868, c. 42. The
royal prerogative has been further displaced by the combination of the definition of
“reserve’ in s. 2(1) of the Indian Act and s. 18(d) of the 1952 Territorial Lands Act
(now s. 23(d)). The exercise of this statutory authority thus requires no formal
instrument signifying the exercise of theroyal prerogative such asan Order-in-Council

or letters patent.

The appellants submit that reserves can be created by treaty or otherwise,
including by being set aside by survey. Thelack of an Order-in-Council setting lands
aside has not been determinative of the creation of areserve. Indeed, the courts should
continue to take a flexible approach to the Crown’s actions in its relations with First
Nations. The appellants adopt the view of Finch J.A. that two conditions are required
to create a reserve: (1) an intention to create a de facto reserve, and (2) an act by a
public official with authority to give effect to the intention. The appellants have also
stated the criteriafor creating areserve as follows: (1) the Crown, as a matter of fact,
has set apart a specific tract of land; (2) the specific tract has been set apart for the
permanent use and benefit of a band of Indians; and (3) the underlying title to these

lands remains in the Crown.

The appellants submit that the village site inhabited by the Band meetsthe
test for the creation of areserve. They claim that a specific tract of land was set apart
for their usein 1965. The lands have been used by the Band ever since. Government

officials as early as 1953 expressed an intention to create a reserve for the Band, and
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continued to takethisview in spite of Ottawa’ sintransigence. However, sincethelands
were set aside under the Territorial Lands Act according to the appellants, a reserve
was created. The Crown had a clear purpose in setting aside the lands: to establish a
settled community where the Band would be able to live in permanent dwellings.
Further, DIAND adopted a policy in 1971 which recognized the Band’s beneficial
interest in the land and required the Department to consult and compensate the Band

if aright-of-way should be needed over its lands.

(2) Respondents

(i) Government of Canada

The Government of Canada submitsthat the power to create reservesin the
Y ukon Territory continuesto be an exercise of theroyal prerogative. TheCrowninthis
case never intended to create areserve, and never by aduly authorized official or body
exercised the royal prerogative to do so. Intention to create areserve is key, and the
evidence accepted in the courts below was that no such intention ever existed. The
Government of Canada submits that, as the Band is not the signatory of any treaty,
reserve-creation principles based on treaty-created reserves are inapplicable. Further,
the Territorial Lands Act does not grant authority to create reserves; even if it did, the
authority to do so would reside in the Governor in Council who has not exercised that

power to create areserve for the Band.

The Government of Canada submitsthat the power to createreservesispart
of theroyal prerogative because of the special nature of the rel ationship of First Nations
tothe Crown. By convention and long-standing practice, only the Governor in Council

isableto exercisethispower; itsexercise cannot be del egated to ministers of the Crown



36

-24 -
or other delegates. The exercise of the royal prerogative requires an outward public
manifestation through an Order-in-Council; warrants, commissionsor ordersunder the
sign manual; or proclamations, writs, letters patent, |etters close, charters, grants and
other documents under the Great Seal. In most cases, reserves have been created by
means of Orders-in-Council, although there have been exceptions. In the view of the
Government of Canada, these exceptions do not prove that the creation of reservesis
no longer aprerogative power. Inthiscase, thereisno treaty manifesting an intention
to create areserve, nor any other concrete evidence of it. While some Crown servants
may have favoured the creation of areserve, their views were never adopted by the
Crown which had a stated policy against the creation of reserves in the Yukon

Territory.

Theroyal prerogative can only be limited by means of expresslanguagein
statute. Neither the Indian Act nor the Territorial Lands Act supplants the prerogative
by means of explicit language with respect to reserve creation. The Government of
Canadarejectsthetrial judge’ sapplication of thedefinition of theword “reserve’ inthe
Indian Act as inconsistent with the purposive, contextual approach to interpretation
advocated by thisCourt. The Government of Canadaaddsthat the context of the Indian
Act makesit clear that not all lands occupied by Indiansunder the Act arereservelands;
First Nations may also reside on Crown lands that have not been set apart as reserves.
Moreover, in many cases, powers in relation to reserves under the Act must be
exercised by the Governor in Council. Finally, because the creation of areserve has
effects upon the general population as well as the specific band, it is critical that the
process of establishing areserve be appropriately publicto ensureclarity, certainty and

public notice.

(ii) Government of Yukon
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The Government of Y ukon has taken no position on the questions in this
appeal. However, the Government of Y ukon stated itsconcern about theimpact of any
decision in this case on the Umbrella Final Agreement, which setsthe pattern for land
settlement agreements between it and the First Nations of the Yukon Territory. The
Umbrella Final Agreement treats reserves and lands set aside, or settlement land,
differently. Lands set aside must become settlement land, outside of the Indian Act,
under the Umbrella Final Agreement; on the other hand, reserves are to be retained or
converted to settlement land. Different tax regimes affect each type of land, with
reserves entitled to the exemption under s. 87 of the Indian Act, whereaslands set aside
have been granted a moratorium on the collection of certain types of tax. Further,
federal grantsin lieu of taxes are paid to the Government of Y ukon on lands set aside,
but not on reserve lands. A judgment of this Court finding that the Ross River lands
are a reserve would impact on other First Nations in the Y ukon Territory and could

disrupt the current land agreement.

(3) Interveners

Two interveners, the Attorney General of British Columbia and the
Coalition of B.C. First Nations (the* Coalition™) made sharply conflicting submissions
on the key issues raised in this appeal. In support of the Government of Canada, the
Attorney General of British Columbia submitted that the creation of reserves remains
essentially a matter of royal prerogative. The Indian Act is concerned with the
management of reserves but does not provide for their creation. Moreover, afinding
that an Indian Act reserve has been established requires evidence of an outward
manifestation of intent to bring atract of land under the management and protection

scheme of the Act.
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The Coalition submitted broad arguments on the nature of the relationship
between the Crown and First Nations. It views reserve creation as an exercise of the
royal prerogative, constrained by the Crown’slegal and equitable obligations to First
Nations, aswell as by statute. In this context, it submits that reserves may come into
existence by various means like the treaty process, unilateral government action, or
even de facto through the historical development of a particular native community

which gives the reserve definite boundaries over time.

Given the position of the parties and the issuesthey raise, | will review the
legal process of reserve creation in the Yukon Territory, after afew comments about
the history of the process in Canada. | will then turn to the evidence in order to

determine whether it establishes that a reserve was created at Ross River.

C. The Creation of Reserves

A word of caution is appropriate at the start of this review of the process of
reserve creation. Some of the parties or interveners have attempted to broaden the
scope of this case. They submit that it offers the opportunity for a definitive and
exhaustive pronouncement by this Court on the legal requirements for creating a
reserve under the Indian Act. Such an attempt, however interesting and challenging it
may appear, would be both premature and detrimental to the proper devel opment of the
law inthisarea. Despiteitssignificance, this appeal involves a discussion of the legal
position and historical experience of the Yukon, not of historical and legal

devel opments spanning almost four centuries and concerning every region of Canada.

The key issue in this case remains whether the lands set aside nearly half

a century ago for the Ross River Band have the status of a reserve as defined in the
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Indian Act. Wasthe process purely an exercise of the prerogative power? Did statute
law displace this power completely or in part? These questions must be answered in
order to determine whether areserve now exists at the junction of the Ross and Pelly

Rivers.

Canadian history confirmsthat the processof reserve creation went through
many stages and reflects the outcome of a number of administrative and political
experiments. Procedures and legal techniques changed. Different approaches were
used, so much so that it would be difficult to draw generalizations in the context of a
specific case, grounded in the particular historical experience of one region of this

country.

In the Maritime provinces, or in Quebec, during the French regime or after
the British conquest, as well as in Ontario or later in the Prairies and in British
Columbia, reserves were created by various methods. Thelegal and political methods
used to give form and existence to areserve evolved over time. It isbeyond the scope
of these reasons to attempt to summarize the history of the process of reserve creation
throughout Canada. Nevertheless, itsdiversity and complexity becomeevident in some
of the general overviews of the process which have become available from
contemporary historical research. For example, in the course of the execution of its
broad mandate on the problems of the First Nationsin Canada, the Royal Commission
on Aboriginal Peoplesreviewed theprocessinitsreport (* RCAP Report”) (seeLooking
Forward, Looking Back, vol. 1, at pp. 142-45; Restructuring the Relationship, vol. 2,
at pp. 464-85). The report gives a good overview of the creation of reserves,
emphasizing its very diversity. A more detailed study of the topic may also be found

in R. H. Bartlett, Indian Reserves and Aboriginal Landsin Canada: A Homeland — A
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Sudy in Law and History (1990); see also J. Woodward, Native Law (loose-1eaf), at pp.
247-48.

Northern Canada

In this appeal, more detailed attention must be given to a review of the
process of reserve creation in Northern Canada. Treaties 8, 10 and 11 provided for the
creation of reserves in Northern Canada (consisting in part of the northern Prairie
provinces and the western portions of the Northwest Territories, southeastern Y ukon
Territory, and northeastern British Columbia). These have been characterized as
“resource development” agreements in the sense that there was no desire to turn the
Aboriginal peoples of these areas into farmers as had been the case in the South.
Moreover, First Nationsweretold generally that they would not beforcedtoliveonthe
reserve allotments nor would their traditional economic life be disrupted. However, as
inthemore southerly numbered treaties, thefederal government was often slow to meet
itsobligation to create reserves, leaving many First Nationsto continue the struggleto
settle land claims into very recent times (see RCAP Report, vol. 2, supra, at pp. 479-
84). In anumber of cases, some First Nations never acceded to treaties purporting to
cover their lands. In other cases, no treaties were ever signed, asisthe case in most of
the Y ukon Territory. However, in thelast two decades there has been some movement
to formulate land settlement claims with the Inuit (which led to the creation of
Nunavut), the Dene and Y ukon First Nations. These agreements generally provide for
some form of Aboriginal self-government, but do not necessarily provide for the

creation of reserves (asin the Umbrella Final Agreement in the present case).

The legal methods used to give aform of legal existence to these reserves

havevaried. Each of them must bereviewed initsown context. | will hencefocus now
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more narrowly on the legal nature of the process which prevailed in the Y ukon and on

its application to the factsin this case.

D. Reserve Creation in the Yukon

Three different sources for the authority to create reserves have been
identified by the parties. The appellants essentially submit that the authority to create
areserveisstatute based. Intheir view, statute law has displaced the royal prerogative
as the primary source of authority. As mentioned above, the federal government
answersthat the reserve-creation power in the Y ukon Territory continuesto flow from
theroyal prerogative. One of the interveners, the Coalition, advances the submission
that the authority to create reserves derives from the combined application of

prerogative powers and statute.

(1) Statute

In order to determine whether statutory authority exists, it is necessary to
turn first to the provisions of the Indian Act. Under s. 2(1) of the Indian Act, the term
“reserve’ in the context of the Act is defined as follows: “[A] tract of land, the legal
title to which is vested in Her Majesty, that has been set apart by Her Majesty for the
use and benefit of aband”. In certain sections of the Indian Act (namely, ss. 18(2), 20
to 25, 28, 36 to 38, 42, 44, 46, 48 to 51, 58 and 60, and the regulations made under
those sections), the definition of “reserve” is extended to include “designated lands’,
which s. 2(1) defines to mean “atract of land or any interest therein the legal title to
which remains vested in Her Majesty and in which the band for whose use and benefit
it was set apart as areserve has, otherwise than absolutely, released or surrendered its

rights or interests, whether before or after the coming into force of this definition”.
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This latter expansion of the definition is not of relevance in the instant case, so my

analysis will focus on the definition proper.

Thedefinitionins. 2(1) of “reserve” existsprimarily to identify what lands
are subject to the terms of the Act. The Act outlines property rights of Indians on
reserves, establishes band governments and outlines their powers, identifies how

Indians are or are not subject to taxation, and provides for avariety of other matters.

Under the Indian Act, the setting apart of atract of land asareserveimplies
both an action and an intention. In other words, the Crown must do certain thingsto set
apart the land, but it must also have an intention in doing those acts to accomplish the
end of creating areserve. It may be that, in some cases, certain political or legal acts
performed by the Crown are so definitive or conclusive that it is unnecessary to prove
a subjective intent on the part of the Crown to effect a setting apart to create areserve.
For example, the signing of atreaty or theissuing of an Order-in-Council are of such an
authoritative nature that the mental requirement or intention would be implicit or

presumptive.

Whiles. 2(1) of the Indian Act defines “reserve’ for the purposes of the Act
as land set apart by the Crown for the use and benefit of Indians, nothing in the Act
bestows upon the Governor in Council, the Minister of DIAND, or any other statutory
delegate, the authority to perform the actions necessary to create areserve. Nor doesthe
Act explain what must be done to set apart lands for the purpose of creating a reserve:
the Act neither sets out the material element nor the intentional element required for the
setting apart of land to take place. One must look elsewhere for sources of any such

statutory authority.
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The appellants concede that the royal prerogative wasthe original source of
the Crown'’ s authority to create a reserve. In such instruments as the Mi’ kmag treaties
intheearly 1760sdiscussedin R. v. Marshall, [1999] 3 S.C.R. 456, the Crown interacted
directly with the First Nationswithout the interposition of any statutory authority. Such
a situation is a pure act of prerogative authority. Only since the latter part of the
eighteenth century has legislation been enacted which could eliminate or reduce the

scope of the royal prerogative with respect to reserve creation.

The appellants submit that, while the royal prerogative may have once been
the source of authority for creating reserves, it has been superseded by statute. The
guestion, then, which must first be answered is whether and to what degree the royal
prerogative has been limited in the scope of its application to reserve creation. This

analysis necessarily implies determining how the royal prerogative is limited.

(2) Royal Prerogative

Generally speaking, in my view, the royal prerogative means “the powers
and privileges accorded by the common law to the Crown” (see P. W. Hogg,
Constitutional Law of Canada (loose-leaf ed.), vol. 1, at p. 1:14). Theroyal prerogative
isconfined to executive governmental powers, whether federal or provincial. Theextent
of its authority can be abolished or limited by statute: “ once a statute has occupied the
ground formerly occupied by the prerogative, the Crown [hasto] comply with the terms
of the statute”. (See P. W. Hogg and P. J. Monahan, Liability of the Crown (3rd ed.
2000), at p. 17; see also, Hogg, supra, at pp. 1:15-1:16; P. Lordon, Q.C., Crown Law
(1991), at pp. 66-67.) In Attorney-General v. De Keyser’s Royal Hotel, Ltd., [1920]
A.C. 508 (H.L.), Lord Dunedin described the interplay of royal prerogative and statute,
at p. 526:
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Inasmuch as the Crown is a party to every Act of Parliament it is logical
enough to consider that when the Act deal swith something which beforethe
Act could be effected by the prerogative, and specially empowersthe Crown
to do the same thing, but subject to conditions, the Crown assents to that,
and by that Act, to the prerogative being curtailed.
Lord Parmoor added, at p. 568: “The Royal Prerogative has of necessity been gradually
curtailed, as a settled rule of law has taken the place of an uncertain and arbitrary
administrative discretion”. In summary, then, as statute law expands and encroaches
upon the purview of theroyal prerogative, to that extent the royal prerogative contracts.
However, this displacement occurs only to the extent that the statute does so explicitly

or by necessary implication: see Interpretation Act, R.S.C. 1985, c. 1-21, s. 17; Hogg

and Monahan, supra, at p. 17; Lordon, supra, at p. 66.

The appellants submit that statute has long since displaced the royal
prerogative in the area of reserve creation. The first post-Confederation statute which
dealt with Indians, An Act providing for the organisation of the Department of the
Secretary of Sate of Canada, and for the management of Indian and Ordnance Lands,
gave the Secretary of State authority to control and manage the lands and property of
Indiansand, ins. 3(6) of the Indian Act, 1876, defined areserveto include any land “ set
apart by treaty or otherwise”, implying that there were several ways by which areserve
could be created. The essential element then, and which continues today, is that the

lands be set apart.

Further, s. 18(d) of the 1952 Territorial Lands Act, the successor to the
Dominion LandsAct, R.S.C. 1927, c. 113, repealed S.C. 1950, c. 22, s. 26, statesthat the
Governor in Council may “set apart and appropriate such areas or lands as may be
necessary to enable the Government of Canada to fulfil its obligations under treaties

with the Indians and to make free grants or leases for such purposes, and for any other
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purpose that he may consider to be conducive to the welfare of the Indians’. The
appel lantssubmit that thisprovision, in combination with the provisionsdiscussed above

in the Indian Act, has supplanted the royal prerogative.

Therespondents counter that s. 18(d) providesfor the creation of aland bank
from which the Crown may create reserves, but that it does not provide for the actual
creation of reserves themselves. The respondents rely upon Town of Hay River v. The
Queen, [1980] 1 F.C. 262 (T.D.), in which Mahoney J. stated in obiter, at p. 265, that
“the authority to set apart Crown landsfor an Indian reserveinthe Northwest Territories
appears to remain based entirely on the Royal Prerogative, not subject to any statutory

limitation”.

In my view, the statutory framework described by the appel lants has limited
to some degree but not entirely ousted, the royal prerogative in respect of the creation
of reserves within the meaning of the Indian Act in the Yukon. Whenever the Crown
decidesto set up areserve under the Indian Act, at aminimum, s. 2(1) putslimitson the
effects of the decision of the Crown in the sense that the definition of a“reserve” in the
Act means (1) that the title to reserve lands remains with the Crown, and (2) that the
reserve must consist of lands “ set apart” for the use and benefit of aband of Indians. If
theroyal prerogative were completely unlimited by statute, the Crown would essentially
be ableto createreserves, in any manner it wished, including the transfer of title by sale,
grant or gift to a First Nation or some of its members. However, in the Y ukon, so long
asthe Crown intendsto create areserve as defined by the Indian Act, Parliament has put
limits on the scope and effects of the power to create reserves at whim, through the
application of the statutory definition of areserveins. 2(1). If the Crown intended to

transfer land to a First Nation outside the scope of the Indian Act, the role and effects
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of the prerogative would not be constrained by this Act and would have to be examined

in adifferent legal environment.

Section 18(d) of the 1952 Territorial Lands Act has similarly placed limits
on the royal prerogative with respect to the creation of reserves by establishing a new
and different source of authority whose exercise may trigger the process of reserve
creation. It indicatesthat at least some of the lands used to fulfill treaty requirements,
which include the creation of reservesfor signatory First Nations, are to be drawn from
lands set apart and appropriated for that purpose by the Governor in Council under the

terms of the 1952 Territorial Lands Act.

That said, it would not be accurateto state that theroyal prerogative hasbeen
completely ousted from thefield by the 1952 Territorial Lands Act. Section 18(d) does,
onitsface, seem to bestow apower on the Governor in Council to set apart landsfor the
creation of reserves. However, asthe respondent Government of Canadapointsout, this
does not necessarily mean that this section grants authority to actually createthereserve
and that the prerogative no longer plays any part in the process. The setting apart and
appropriating of land is not the entire matter; the Crown must also manifest an intent to
make the land so set apart a reserve. The use of the words “as may be necessary”
implies aseparation in time between the appropriation of the lands and the fulfilment of
thetreaty obligations. In other words, oncetheland isappropriated, it doesnot yet have
the legal status of areserve; something more is required to accomplish that end. This
requirement reflects the nature of aprocesswhich ispolitical, at least in part. Given the
consequences of the creation of a reserve for government authorities, for the bands
concerned and for other non-native communities, the process will often call for some
political assessment of the effect, circumstances and opportunity of setting up areserve,

as defined in the Indian Act, in a particular location or territory.
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The appellants have not pointed to any other statutory provision which
identifies the process by which the Crown takes lands set apart and appropriated under
s. 18(d) and turns them into areserve. Indeed, the Act remains entirely silent in this
respect. Rather, the appellants seem to rely on alogical leap from the fact of setting
apart and appropriating the land to the creation of a reserve. As | have said, the
language of s. 18(d) does not make that leap. If Parliament had meant in s. 18(d) to
grant the Governor in Council the power to both appropriate lands for the purpose of
meeting treaty obligations to create reserves and to create the reserves from the lands
appropriated, it would have used more specific language to effect such a grant of

authority.

Evenif | wereto find that s. 18(d) has occupied the field with respect to the
creation of Indian reserves, it is nevertheless clear from the language of the section that
the Governor in Council has been given the power to create reserves from lands set apart.

The Governor in Council is given discretion (indicated by the use of the word “may™)
to decide whether to set apart |ands and whether to designate said lands as the reserve of
any particular First Nation. Further, the Governor in Council is under no obligation to
set apart particular lands for the use and benefit of aband, unless that has been provided
for under treaty or some other land settlement agreement. Otherwise, the Governor in
Council is free to designate any Crown land the Crown chooses as a reserve for a
particular band. Although this is not at stake in the present appeal, it should not be
forgotten that the exercise of this particular power remains subject to the fiduciary
obligations of the Crown as well as to the constitutional rights and obligations which

arise under s. 35 of the Constitution Act, 1982.



63

64

-36 -

It isworth noting that, in either situation, it isthe Governor in Council who
exercises the authority granted. The royal prerogative in Canada is exercised by the
Governor General under the letters patent granted by His Majesty King George VI in
1947 (see Letters Patent constituting the office of Governor General of Canada (1947),
in Canada Gazette, Part |, vol. 81, p. 3014 (reproduced in R.S.C. 1985, App. 11, No. 31)).
Inthe usual course of things, the Governor General exercisesthese powersfor the Queen
in right of Canada, acting on the advice of a Committee of the Privy Council (which
consists of the Prime Minister and Cabinet of the government of the day). Thus, if the
power to create reservesis derived from theroyal prerogative, the Governor General, or
Governor in Council, would normally exercise that power. On the other hand, s. 18(d)
of the 1952 Territorial Lands Act specifically designates the Governor in Council asthe
holder of the power to set apart and appropriate lands for the fulfilment of treaty

obligations. In effect, the holder of the power is the same person in both cases.

The question arises in both cases as to whether the powers of the Governor
in Council must be exercised personally or if those powers may be delegated to a
government official. As the intervener Coalition submits, one must look both at the
Crown and Aboriginal perspectivesto determine on the facts of agiven case whether the
party alleged to have exercised the power to create areserve could reasonably have been
seen to have the authority to bind the Crown to act to appropriate or set apart the lands
and then to designate them as areserve. In my view, the correct test of thisisto be

found in this Court’s judgment in R. v. Soui, [1990] 1 S.C.R 1025, at p. 1040:

To arrive at the conclusion that a person had the capacity to enter into
atreaty with the Indians, he or she must thus have represented the British
Crowninvery important, authoritativefunctions. Itisthen necessary totake
the Indians’ point of view and to ask whether it was reasonable for them to
believe, in light of the circumstances and the position occupied by the party
they were dealing with directly, that they had before them a person capable
of binding the British Crown by treaty.
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While these words were said in the context of treaty creation, they seem
relevant in principle to the creation of areserve. In both cases, an agent of the Crown,
duly authorized, acts in the exercise of a delegated authority to establish or further
elaborate upon the relationship that exists between a First Nation and the Crown. The
Crown agent makes representations to the First Nation with respect to the Crown’s
intentions. And, in both cases, the honour of the Crown rests on the Governor in
Council’ swillingness to live up to those representations made to the First Nation in an
effort to induce it to enter into some obligation or to accept settlement on a particular

parcel of land.

However, from the passage from Soui, it is also clear that not just any
Crown agent will do. Many minor officials who are Crown agents could hardly be said
to act to bind the Crown in this case or any other, in aprocess which involves significant
political considerations or concerns about the Crown’s duties and obligations towards
First Nations. The Crown agent must “have represented [the Crown] in very important,
authoritative functions” (Soui, supra, at p. 1040). Similarly, where reserves have been
created by means of an Order-in-Council, there is no question that it is the Governor in
Council who ismaking the representations and who isexercising the power to create the
reserve. On the other hand, in the circumstances of this case, the registration in the
Y ukon Territory Land Registry of the setting aside of land for the Indian Affairs Branch
is not sufficient to show intent to create a reserve given the widely varying types of

interestsin land recorded in that Register.

E. Summary of Principles Governing the Creation of Reserves Applicableto this Case

Thus, in the Y ukon Territory aswell as elsewhere in Canada, there appears

to be no single procedure for creating reserves, although an Order-in-Council has been
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the most common and undoubtedly best and clearest procedure used to create reserves.
(See: Canadian Pacific Ltd. v. Paul, [1988] 2 S.C.R. 654, at pp. 674-75; Woodward,
supra, at pp. 233-37.) Whatever method is employed, the Crown must have had an
intention to create areserve. Thisintention must be possessed by Crown agents holding
sufficient authority to bind the Crown. For example, thisintention may be evidenced
either by an exercise of executive authority such asan Order-in-Council, or onthe basis
of specific statutory provisions creating a particular reserve. Steps must be taken in
order to set apart land. The setting apart must occur for the benefit of Indians. And,
finally, the band concerned must have accepted the setting apart and must have started
to make use of the lands so set apart. Hence, the process remains fact-sensitive. The
evaluation of itslegal effect turnson avery contextual and fact-driven analysis. Thus,

this analysis must be performed on the basis of the record.

It should be noted that the parties did not raise, in the course of this appeal,
the impact of the fiduciary obligations of the Crown. It must be kept in mind that the
process of reserve creation, like other aspects of its relationship with First Nations,
requiresthat the Crown remain mindful of itsfiduciary dutiesand of their impact on this
procedure, and taking into consideration the sui generis nature of native land rights: see
the comments of Lamer C.J. in &. Mary's Indian Band v. Cranbrook (City), [1997] 2
S.C.R. 657, at paras. 14-16.

F. The Evidence Relating to the Creation of a Reserve at Ross River

To succeed, the appellants in this case have to show at least that land had
been set apart for them. No real dispute arises with respect to the setting aside of land,
nor with respect to the absence of an Order-in-Council, which latter issue, in my view,

is not determinative of the issue. The key question remains whether there was an
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intention to create a reserve on the part of persons having the authority to bind the
Crown. In other words, what is critical iswhether the particular Crown official, on the
facts of a given case, had authority to bind the Crown or was reasonably so seen by the
First Nation, whether the official made representations to the First Nation that he was
binding the Crown to create areserve, and whether the official had the authority to set

apart lands for the creation of the reserve or was reasonably so seen.

The appellants pointed to parts of the evidence which, in their opinion,
indicated that such an intention had existed and had led to the setting apart of the lands
where the Band had been living for many years. The appellants point to a number of
individuals involved in the management of native affairs in the Yukon who
recommended to the Minister of Citizenship and Immigration, Indian Affairs Branch,
and/or the Supervisor of Lands and Mining, Department of Northern Affairs and
National Resources, that areserve becreated for theBand. They placed strong emphasis
on their recommendations as well as on the fact that a village was established at Ross

River, as had also been recommended.

In my view, the critical flaw in the appellants’ reliance on the authority of
these Crown officials to bind the Crown appears when one asks whether these agents
either (1) made representations to the Ross River Band that they had authority to create
reserves; or (2) both made the representations and set apart the lands by legal act. On
thisappeal, the appel lants have made no attempt to show that in fact these Crown agents
ever made representations to the members of the Ross River Band that the Crown had
decided to create areserve for them. Nowhere in the appellants’ lengthy review of the
factsis there any reference to such evidence. Nor did Maddison J., in his reasons for
judgment at trial, make any such reference. The evidence presented by the appellants

all relatesto recommendati ons made by Crown officialsto other Crown officials, which
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recommendations were generally ignored or rejected. There appears to have been a
long-lasting and deep-seated tension, even disagreement, as to the opportunity of
creating new reserves between the civil servants working directly with native groupsin
the Y ukon and their superiorsin Ottawa. The evidence showsthat no person having the
authority to bind the Crown ever agreed to the setting up of a reserve at Ross River.
Every representation made by those Crown officialsactually in aposition to set apart the
lands was to the effect that no reserves existed in the Y ukon Territory and that it was
contrary to government policy to create reserves there. There is simply no evidence
provided by the appellants which suggests that any Crown agents with the authority to
set apart lands went to the members of the Band and in effect said: “ The Crown is now
creating areserve for you, areserve of the type contemplated under the Indian Act and
which will be subject to all of thetermsof that Act”. Conversely, those Crown officials
who did advocate the creation of areserve, whether or not they made representations to

the Band, never had the authority to set apart the lands and create a reserve.

Some specificfactsareparticularly tellinginthisrespect. They confirm that
the appellants failed to demonstrate the existence of the intentional component of the
reserve-creation process. At most, asindicated above, they proved that there had been
along-standing disagreement between the local agents of DIAND and its predecessors
and its central administration in Ottawa. This conflict originated in the 1950s. For
example, the Indian Commissioner for British Columbia, who was also in charge of
native affairsin the Y ukon, recommended that a number of new reserves, including one
at Ross River, be created in the territory. The Deputy Minister of the Department of
Citizenship and Immigration, Indian AffairsBranch, advised the Acting Minister against

such a move and no action was taken.
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A few years later, in 1957, the Deputy Minister recommended against the
creation of new reserves. As a result, the Government of Canada decided not to
implement arecommendation to set up 10 new reservesincluding one at Ross River. In
1958, the Deputy Minister received new recommendations against the creation of

rEServes.

In 1962, the Y ukon Agency of the Indian Affairs Branch of the Department
of Citizenship and Immigration applied to the Department of Northern Affairs and
National Resources and asked that land be set aside for the Ross River Indian Village
site, presumably pursuant to the Territorial Lands Act. After a series of correspondence
about the location and size of the site, the Department of Northern Affairs and National
Resources informed the Indian Affairs Branch that land had been set aside “for [the]

Indian Affairs Branch”, but not specifically for the Ross River Band.

After the village was established and the land was set aside, the Department
constantly maintained the position that it had not intended to create areserve. In 1972,
apublished list of reservesrestated the official position that no reserve had been created
in the Y ukon, within the meaning of the Indian Act. In 1973, the Department reversed
in part its previous stance. It acknowledged that six reserves had been created by

Orders-in-Council, between 1900 and 1941. The Ross River site was not among them.

After 1965, the reality of these set-asides which do not constitute reserves
seems to have been well established. There was an early illustration of this fact. In
1966, the Government of Y ukon took back control of alot on the site of the Ross River
Indian Village and leased it to a private citizen. There was consultation with the Band,
but no authorization or consent was requested from it. No suggestion was made at the

time that the Band’ s consent would be required. Finally, as we shall see, the existence
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of these lands set aside, while not having the status of reserves, was recognized during

the negotiations leading to the conclusion of the Umbrella Final Agreement.

G. The Effect of the Setting Aside

As argued by the respondent, the Government of Canada, what happened in
this case was the setting aside of lands for the use of the Band. No reserve was legally
created. This procedure may raise concerns because it may amount to a bureaucratic
attempt to sidestep the process of reserve creation and establish communities which
remaininlegal limbo. The use of this procedure may |leave considerable uncertainty as
to therights of the Band and its membersin relation to the lands they are allowed to use
in such amanner. Nevertheless, it must not be forgotten that the actions of the Crown
with respect to the lands occupied by the Band will be governed by the fiduciary
relationship which exists between the Crown and the Band. It would certainly bein the
interests of fairness for the Crown to take into consideration in any future negotiations

the fact that the Ross River Band has occupied these lands for almost half a century.

The Umbrella Final Agreement acknowledges that these set asides were
common practice in the Yukon. Indeed, as pointed out in the factum of the Government
of Yukon, the UmbrellaFinal Agreement providesfor rulesand procedures designed to
deal with the status of lands set aside, which set-aside lands are clearly distinguished
from Indian Act reserves. Under this agreement, lands set aside must become settlement
land under a Y ukon First Nation Final Agreement. Such settlement land is specifically
identified as not being reserve land. Thus, it may well be thought that the alleged claim
of the appellants should have been pursued through the negotiation process, given the

absence of intention to create a reserve on the part of the Crown.
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V1. Conclusion

For these reasons, the appeal should be dismissed, with no order as to costs.

Appeal dismissed.
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