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Thi'S'speeial insert is about Ahoriginal title and rights, and the actions
which the Assembly of First Nations is taking to advance those nghts.

Aborlgmal title is a collectwe right. Its up to you, along with your famllles,
'your commumtles, and your natlon, to implement Aborigmal tltle.. '

We hope you find th:s lnformatlon useful, and lnwte aII Flrst Natlon
cltizens to get mvolved in exerclsmg your rights to lands & resources.

Abariginai 'i'it!e and the De%gamuukw Declslon. _ E

Aboriginal titfe is a direct grant from the -
Creator to the First Nations people. It includes.
awnership of traditional lands and resources,
and the responsibility to manage them for the
needs of fun.tre generations. -

Butinmany pans of Canada, the federal _
government and the provinces have refused -
to recognize Aboriginal title, and instead they -
have been laking away lands and resources
without First Nation consent or {reaties. This

Is a form of economic racism, and it is one of
the root causes of the continuing poverty
among First Matlon communities. -

First Nation poverty and underdevelopment

are directly linked to economic deprivation:
other govemmenis have given traditional
fands and resources away to third parties at
First Nations' expense, because these
govemments do not recegnize that Aberiginal -
titte is a real legal interestin the land. :

Most recently; in the Deig_am'uukw decision, Nlllonal Chiel Phil Fantaina, Chief Arthur Manual and hga! advisor Davld Mahwnglhhcw lt a

_ the Suprems Court has acknowledged what - meeting with ladsra) offcials, Ottswa, May 9, 2000. S

our elders said alt along: that Aboriginal title .
is a legal property Tight which ather gavern- Nota to readers: This Insert is sponsored by the Dalgarnuukw lmplemantauon

ments must respect and accommodate. - . Slmﬂﬂlc Committee (0130)

‘The problem is that, 80 far, the federaland -
provingial governments have tumed a deaf

" ‘eartothe Court they stiii refusetotreat = P ’ )

. Aboriginaltitle as a real legalinterest. Untit - -3t - - L A Unlted Stand . I S o )
2::2‘:.:::: &t:r?g;%::th:;:%Em ' Frustrauon with the federal guvernment S Comprehenswe Claims Pohcy crosges ornaniza- .
and their citizens will conlinue tolivein - tional ||nes_ anditis begmnmg to forge a new unity of purpos_e among First Ne!!un Iear_!ers_ _
poverty while the benefits of their lands ang Il On January 28, 2000, in Vancouver, the First Nations Surn_mlt. the Union of British Calumbia
tesoun:es are dlrected to olhers. ~ . 14l Indian Chiefs, the Interior Aliance, and tha Assembly o_f First Nau_nns releaseda consen-

. sus statement, which was a united call to have the Comprehensive Claims Palicy replaced
The Assemhly of Fltst Naunns has been with a policy and process thal affirms lnd recognlzu Aborlgmal lllla The text of the

diracted by the Chiefs of Canada to aggres. || Statementreads: -
sively seek fundamental changes to the Al

" TheAssembly of Flrst Nations. Includlng the Umon ofB.C. Indian Chiefs, the Irtterwf
ﬁf::;;ﬂ:::;?: E;?:nfgéz;ﬁ,::‘g: " . Alilance and the First Nations Summit. hereby join together publicly to affimmn the -
o I .. Aboriginaltitle and rights of aB First Nations in British Columbia and Canada. .
it o iy i atriuck fo " /. Canada's Comprehensive Claims Policy is predicated on the danial of our rights and
:us,:::g‘tif :;':g:;,?;;;:?nﬁﬁ ot o " title. Wa categorically reject this policy and Canada's lmplementatlnn of this poilcy.
implemantation Stralegic Committee (DISC) | - We call upan Canada to assert the hanous of the Crown and'to adqpl anaw pollcy of

Thisinsertis the first report on Gur activiies. | - recognmon aﬂ' rmat:on and 1mplemenlahon ol Abongmal titte.

0 ta) th nual
: xs;hr:;:g;'t‘hv::llz;un?leghﬁf a:\:r(‘:hnef ‘ o Chlef Stewart Phl!ﬁp Pmsldenl. UBCIC :
. AﬂhurManueL _ - Chiaf Arthur Manuel, Spokesperson, InlenorAlhanm
- SN Grand Chief Edward John, First Nations Summit - -
. 'Herb George, BC Regional Vice Chial, Assambly of First Nations
-+ Phii Fontaine, National Chief, Assambly of First Nations
i : .
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Abaciginal Tlide Adeerr §

Summary of the Delgamuukw Ruling

Aboriginal title is an Aboriginal
interestin fand which encom-
passes the traditional territory of
a First Nation. Aboriginal title
continues to exist where no land
sumrender treaty (or modern day
land claims agreement) exists.
Therightis based upon the -
ancient occupation and use of the
land by Aboriginal pecples. Prior
to the Supreme Court of Canada
dacision in Delgamuukw. we
were uncertain what Canadian
counts waould require for proof of
Aboriginal titte, and what rights
were encompassed within
Aboriginal title.

Delgamutikw was a decision of
the Supreme Court of Canadain
December {897 ltwasa
landmark case and gave much-
definition to the scope, content -
and nature of Aboriginal title.

In summa.ry. Defgémuukw says:

1, Abnriginal title is a Jand rightor-

property right. This is important
because propery rights ara givan
more respect than individual ’
rights in Canadian law

right.

3. Where it exists, Aboriginal title
gives rise to a fiduclary (trust) -
obligation on the part of the
Crawn, especially the federal
Crown, whose 5.91(24) responsi-
bilities now cover Aboﬂgmal mla
lands off reserve..

- 4_ Abaoriginal e is a rightto .
exclusive accupation.

§. Aboriginal title has an impar-
tant economic component, which
entitles the possessorofitto
economic benelits.

6. Aboriginal title is a broad .
encompassing right which is not

{imited to traditional activitles, -

butincludes aninterestin all
resources and enlitles its holder
to abroad range of resource
activities,

7. The only limitation on Aborigi-
nal litle is that it cannot be used in
amanner inconsistent with the
Aboriginal connection with the
_land {ie., you can't put a parking’
lotin a sacred area). If an
Aboriginal litla helder wishes to
do something that destroys the

" connection with the land, then title

must e extinguished, by surren-
der.

Contrary to the federal
govemment's Comprehensive
Claims Pollcy, axtinguishment
and/or surrenderis nota -
blanket requiremeant - it {s only
raquired |n limited circum-
stances, . :

2 Abonglnal tme is a collectlve

8. Prier to 1982, Aboriginal title
could not be extinguished by the
province {tcould only be extin-
guished by the federal govern-
ment. through legislation, and anly
if texpresseda clear and plam
intantion to do so.

9. ARter 1982, neitherthe prov-
ince nor Canada can axtinguish
Aboriginal title without First
Nation consent, because of the
constitutional protection in
section 35 of the ConsMutmn

- Act, 1982

10. Hawever. post-1982 Aborigi-
nat title may be infringead by
the Crown. In order to do so. the
Crawn must do two things. First, it
must establish that the infringe-
ment was pursuant to a valid
legisiative objective. Second, it
must justify the infringement in
light of its flduclary obligation.
This generally means that it must
consult - the degree of consulia- |
tion depends on the circum-
stances. In some cases, itmight
be simple consultation; in other-
cases, consent might be

" required. Generally, the Aborigi-

nal titte holder should be invelved
in the decision-making process.
The Court also said that compen--

- sation for the infringement will

usuaIIy be required.

1 1 . The Supreme Court of

Canada said that Aboriginal title,
whera it exists, will have tobe

© reconcited with Crown title. It

urged negotiations to achleve this
reconclllatlnn

" Although Aboriginal litle finds s

source in the original grant from
the Creator to the First Nations,
and notin Canadian law, and
although the Delgamuukw -
decision is not a perfect one, this
judgement gives First Nations a
major baost in their siruggle to
have our Abariginal title and -
rights recugmzedand nmpte-
mented

" Members of the Timiskaming First

Nation blockade Obawjeewong to
pioted a sacred burial site, 1508

Regional Chief Ghislain Picard. Nationat Chief Phii Fontaine, Chiel Art Ménual.
iegal agvisar David Nahwegahbow. at meeting with federal officials, May 2000,

“Natlve Clalms” and Federal Pollcy

© Aftertha *histori¢” treaty making period ended in the early 1930's, the

govemment of Canada simply refused to address Aboriginal title,
claimiag that it was only a theory, In 1873, with the Supreme Court’s
ruling in Caider, the government of Canada was forced to accept that
Aboriginal tithe had to be deait with. It introduced a "Native Claims

_policy®, which did nof recognize Abariginal fitle, but, just the same,

required its extinguishment. Since then, the paficy has gone through
some changes - it is now knawn as the “Comprehensive Claims: :
Policy” - but itis still based on the denial of Aboriginal title, white also

- fequiring that any rights which “may exist™ be extinguished in retum for

limited rights that come from federal legislation, and not from the

connection with the land.

The Cumprehenswe Claims Polu:y {CCP)is based on economic 7

- racism: it denies that First Nalions have a real praparty interest in thelr

lands and resources, and avoids any discussion of compensation for
past infringements on Aboriginal title. Instead, the policy is intended to

protect and advance the nghls of third partles, at the expense ofthe -
First Naticns themselves.

"~ Over the past rwanty years, the Courts ha\}e begunto addmﬁé the

racism that has been at the heart of much of Canada's treatment of
First Nations. A slring of impontant cases - Sparrow, Siovi, Simon,

_ Van der Peet, Delgamiukw. and Marshall - have moved the goal

posts for First Nations, eonfirming that Abonglnal and ueaty rlghts are
real, and that thay must be accommodated. .

Unfortunately, the governmenlof Canada has up to trns pulnt. refused

Io change its policies to keep up with the Courts. These policies ‘

remain foundad on the denial and dispossession which continue to -
cause the First Nations so much pain and suffating. :

CCP Invalldated

leeral commitmerit to fundamental change of !he CCP 1993

in October 1683, Jean Chrellen leader of Ihe {federal leerals
announced their Aboriginal Election Platform, which admitted that
claims policles had not kept pace with the Jaw. Jean Chretien commit-
ted that "A Liberal government, in consultation with Aboriginal )
peoples, woulkt undertake a major overhaul of the federal claims -
policy on a national basis.* He also committed that “A Liberal }
government will create, in cooperation wilh Aboriginal peoples. an
indapendent Claims Commission for bath specific and comprehen-
sive tlaims, s mandate will be |o|nlly daveloped wnh Aborlglnal
peoples.”

The infamous Red Book, which formaiized the federal Liberars
election commitments, also placed an amphasis on fundamental
reform of claims policy: “The current process of resolving comprehen- .
sive and specific claims is simply not working. A Liberal govemment
will implement major changes to the current approach”, The Red Book
further promised lo do away with the government's conflict of interest
by creating one independent claims body for “the resolution of all

claims”, (Continued on next page)




Aboriginal This Alert {

Following these federat Liberal
commitments, the basis of the
Comprehensiva Claims policy

 ®._

First Natlons -

Demand Change

has also been further invalidated - -

by a number of expert bodies:

Royal Commission on Abongl-
nal Peoples, 1996.

Inits 1996 fina! repnrl. the Royal
Commission on Aboriginal
Peoples recommanded a :
fundamental change In federal
policy and process related to
Aboriginai tifle, including the
recognilion - not extinguishment -
of Abariginal title and rights. The
Commission also recommended
a major redistrioution of lands’
and resources to correct the
imbatance that has led to First

_ Nation poverty and underdevelop-

Supreme Court of Canada,
Delgamuukw, 1997. -

In Cecember 1997, the Supreme
Court of Canada undermined the
very basis of ithe CCP when it
ruled in Dafgamuukw . The Court
recognized that Abariginal itle is
areal property right, and found
that extinguishment was cnly
required in very limited cirgum- -
stances.

United Nations Human Rtghts :
- Committee, 1399,

In Aprit 1999, the United Nations
Human Righls Committee
targeted Canada’s policies on
Aboriginal title, and it's reluctance
to implement RCAP's recommen-
dations . The Human Rights -
Committee also recommended
that Canada’s extinguishment
policy be "abandoned”, because
it was “incompalible* with United
Nations human rights Covenants.
{See box on last page}

Canada Stll Refuses
to Review_ ,Poll_cy_ :

After having made clear commit-
ments belore the federal election
of 1984, one would have ex-
pacted that RCAP's recommen-

- dations and the Suprems Court's
decigion in Delgamindow would
have given the federal Liberals
added confidence to proceed
with fundamental reform of the
CCP.instead, and for unknown .
reasons, they went into reverse.

For the pasttwo years, the '~
government of Canada has
refused to review, let alone
change, the CCP. Instead, federal
aofficiats have been working
feverishly to prop up existing
processaes, while pressing for
further concessions from Firat
Nations {such as elimination of
reserve status and remaoval of tax
immunity). :

Delgamuukw lmplementatton
process. )

" First Nah‘ons -whether they are at
the negutiating table or not - are
united in calling for fundamental
policy changes which, at mini-
murn, reflect international human
rights principles and the stan-
dards set by the Supreme Court
of Canada. Tha unjustified
removal of resources from-

traditional temritories continuesto -

contribute to First Nation under-
development, and existing
policies and processes cannot
provide a just remedy.

The First Nations say that
Canada’s refusal to change the

. Comprehensive Claims policy to

conform to the law is unaccept- .

. able, and they have adopted a

sirategy to support the exercise
of Aboriginal rights and title, and
to get changes to the Compre-
hensive Claims Palicy. '

- in July 1859, at the AFN's Annual

General Assembly, the Chiefs

- adopted Resolution 5/99, which

laid out a strategy forimplement-
ing Delgamuukw . "

The resolution pointed to the fact
that attempts at working with the
federal government to coopera-
tively change the CCP in light of

Delgamuukw had been reaisted.

and set out a process to “bring
about a more immediate and
effective implementation™ of the
decision. A Special Committee
was established to oversee the -

- development of a detailed -

strategy. The Commitieawas
directed to: )

Review the 1986 federal Com- -

" prehensive Claims policy with a .

view to developing an alternativa
approach which is based on
recognition of Aboriginal titfe

The Commitiee was also
directed to engage the govem-
ment of Canada in a cooperative’
process of policy review through
a panel of experts.

The resclution conciuded by
saying that if the government of

. Canada refused to wark coop-

eratively to change the policy. that .
a court action be launched by the
Assembly “to strike down the
policy and replace it with a policy-
and process consistent with the
principles and standards laid out
by the Supreme Court of Canada
in Delgamutdow”. .

Although Canada was advised of

this resalution, and requested to

~ work together to change the CEP,

it rerused

Vancouvar January

_In January 2000. a meeting of the

Special Committee was held in
Vancouver to waork out a re-
sponse to the federal
govamment's refusal. Leaders
from across Canada attended
this meeting, and agreed that
whethier they were inthe CCP or

cutside of it, they were all faced -

with Canada’s refusal to deal
directly with the implications of
Aboriginal litle, or change the
CCP. ’

All agreed that a series of actions
would ba needed before the
fedecal government was pre-
pared to seriously consider a
review and revision of the CCP. -

Twa important things happened -
atthis meeting. The first was the

- developmentof a consensus

statement, rejecting the Compre-
hensive Claims Policy and
process. (See box on first page
ofinsert )

The other important event was the
develepment of a six-point
strategy aimed at oblaining real
changes tathe CCP. .

_ consistent with theDalgamuukw o
dec:swn .

Fedm:loﬂ’nalsLam. Brownsay (lelt), Grag Gauld, and Danie Ricard have no

mandate 16 review e CCP. Thay reject auggestions that the policy is ifegal and

. racist, and assar inatead that the CCP |a "flexibie znough” lo address First Nation

concems. it appears that resistances Io a policy review is coming from the ughast
levals of the fadeial govermant. Canada had ynti the end of May to respond i the
AFN's request for lundamental refacm of the CCP, or elsa llwmfa:e:nombmmn

' or direct action. ﬁ!tgatlon and an international campangn

The sn'ategy hasthree ubjec-
tives:

> Getthe federal governmentto

recognize and implement

Abnngmal title,

" > Creation of 3 new po!lcy that .

fecognizes and aﬂirms Abonglnal
title:

> Encnurage First Naﬁun pecple’
to exarcise the rights flowing from
their Aboriginat title and abtain
benefits from their land and
resources. (See box on last page
ol this insert for the stralegy.)

The consensus statement and the
six-point strategy were discussed
and ratified in April at the AFN
Confederacy mesting. Resolution
7/00 mandaled the Delgamuukw

_ Implementation Strategic ~

" Committea {DISC) io proceed
with development and implemen- -
tation of the strategy. This
committeeis chaired by National
Chief Phif Fontaine. and co~

-, chaired by Chief Arthur Manues -
- and Regionai Chief for Quebec

Ghislain Picard. . .
Meeting with Canada, May. .

DISC had its first ﬁ':eeting in

" Ottawa, on May 6-7, followed by a
_session with senior federal '

officials on May 9. Representa-
tives from Indian Affairs, the Privy
Council Office, and the Depart-
ment of Justice were present. At

" thal meeting, federal officials

once again repealed that there
was no Cabinetmandate fo -
reviaw the CCP. and Instead trled
o defend it. :

Consistent with the six-paint

_strategy, DISC tabled a proposal

with the federal officials to jointly

" review the CCP by way of a panel

of experts. to be followed by
major changes to the basis of the
policy. Greg Gauld, Director -
General for Comprehensive and
Major Claims, would only agree .
1o take the proposal back for
consuitations with his bosses. He
committed to have a reply forthe
Assembly by the end of May. .

If the faderal government does
not agree to work jointly an a new
Aboriginal litle policy. then the
AFN is committed to ratcheting
up the pressure by proceeding

. with the other five elements of the

six-paint strategy

‘We will be looking to all -

First Nations and their
members to assist us in
this effort to force .
Canada to do the
honourable thing and -

recognize Abonglnal

title!




Aboriging! Titie Ay !

'What the United
Naﬂons. Says

Committee on Ecununiic, Social
and Coltural Rights.

In December 1995, the United
Nations” Eeomoemic and Social
Comgil’s Commiinee am Bconumie,

Sociwl and Cultural Rights released i

ennclusions on Canada’s hwman rights
performance. Canada’s policies on
Aberiginal title were listed g
“principal subjoct of voncem.™

Here is what lﬁey cud .

The Commmitter views with convern
the direct connection henveen
Abariginal ceanomic
murginalization aid te ongoeing

dispassessionaf Aboriginal people

Jrom their lnnds, ax recogmized by
" RCAP. and cmlorses the recommen-

dutions of RCAP thut policies which |

viedete Aboriginal ircaty obligations

and the extinguishment, converxion, |

or giving up of Aboriginal rights -
and title thould an no account be
pursucd by the Stawe Parly
[Cunadaf, The Committer is
greatlv concerned that the recu-
medativns of RCAP have not et
been implemenicd. in spite of the
urgency of the situation.

Inset: Nolice arected by the Sfal'ime
Natien, B.C. Interior

DISC Slx-Polnt Strategy

Ohjactlves of the strategy
> Gék the fedaral government to recognize and iinplamant Aboriginai title.
» Creation of a new policy that recognizes and alffirms Abariginal title

> Encourage First Nation people to exercise the rights ﬂowmg from their Abongmal title
and obtain benef ts from their fand and resources.

i Elemems of the suategy
. 1) Public Education. -

To inform First Nation citizens about their rights, and how to exearcise and protact them.
To give the Canadian public and key “opinion makers” the facts about exlstlng policy,
First Nahun circumstances and Aboriginal litle.

2) Polilicalinegutiation/pre-litigation strategy.

To give the federal government one more opportunity to wark cooperatively with the
First Nations towards fundamental change in the CCP If, after a deadline, Canada still
refuses to cammit to change, then proceed to the ather elements of 1ha stra!egy in
particular, litigation:

3) Litigation.

As directed by General Assembly Resclution 5/99, if Canada refuses
commit to fundamental reform of the CCP. the AFN will proceed wnh
legal action to have tha policy struck down, -

4) Palicy Developmenl

' Begm workmg on First Nation approaches toan Abnnglnal title policy

which is consistent with the standards and prineiples faid out by the
Supreme Ccun of Canada in Dafgamuukw

5) Direct AcnonlExerczse of Abongmal rights.

Assist First Nationg in exercismg thalr rights on the ground, and

encouraging them to obtain the economic benefits of their tradltu:mal .

lands and resources.
&) Internatinnal Campaign. :

Waork intemnationally, with human rights institutions (sych as the United
Nations) non-governmental organizations, and economic institutions .
{such as the WT0, the World Bank, bond rating agencies), to publi- .
‘cize Canada’s recosd on Aboriginal litle and hightlight the economic
consequences of the status Guo. Non-recognition urAbnnglnal titler is

a htdden subsidy for resource developers

UN Human ltlghls Commil'tee.

In Apeil l999 the Hl.unan Rights :
Committee ot the United Nasions High
Commissioner for Human Rights
released its concluding observations
nn Canada's observance of UN
Human Rights Covenants, Canadn’s
policies came under particular anack,
Here is partof what they said;

wthe Committes it pariicalarly
coneerned that the Siafe party :
[Ceanada] hus not yet implementod

_the recenumendations of the Royal
_ Commixsion un dhorigina Peoplex,
Wiith reference to the conclusion by.

RCAP that without a greaser share
af lands und rexsvurces, institutiony
af aborigingl self-govwernment will
fail, the Commitiee emphasizes thot
the right 1o selj-determinagion,
requires ... thot afl peoplee must he
able to fieely dispose of their
naturad wealth and resources and
that they muy not be deprived of
their own means of subsistence

The Committee recommends that
decixive wml urgent avtion be luken
towenrds the full implementation of
the RCAP recommendations on -
land und resource allocation. The
Comnmittec wive recommends that.
the practise of extinguishing
inherent dbariginal rights be
etbunmmlened ux incompetible with
Article 1 of the Covenant,
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Resolution No. 5/99

SUBJECT: Monon to lmplemenl the De!gamuukw
‘Decision. ' _ _

WHEREAS the Delgamuukw case, decided in 1997, by the
Supreme Court of Canada was a landmark case in the law of -

Aboriginal title, which clarified the law and camed with it
ma_]or pohcv :mphcanons and

WHEREAS the 'Assembly of First Nations. :hrough
Confederacy Resolutions No. 2/98 and 3/98. and General
Assembly Resolution No. 34/98, adopted a work-plan and

principles related to the implementation of Delgamuukws; and

WHEREAS the AFN/DIAND National Delgamuukw
Review was a good faith attempt by AFN to try and work

with DIAND to implement the Delgamuukw decision in the

_context of parmership betwccn First Natlons and the Federal '

Crown and

WH‘EREAS the Govcmm:nt of Canada rcfuscs to chang:" .
the Comprchensive Claims policy to recognize Abongmal '
title in conformity with the. Delgamuwlowv case, and is using

the Defgamuukw National Review process as a smokescreen
for the continued refusal to recognize Aboriginal title; and

WHEREAS because of Canada’s refusal, the AFN/DIAND

National Delgamuukw Review has been unable to bring
about any positive changes to the federal Comprehensive
Claims policy but it has been useful in research and
education at the community lcvel and

Head Office/Siége Socxal

t rue Nicholas, piéce 1002

Teléphone: (613) 241-6789 Télécopieur: (613) 241. 5&08

- Ternlary of Akwesasne. RA#3, Comwall Island, Ontario K8H SR7 Telephone: (613) 932-0410 Fax. {613) 932-0415 7
Termitoira de Akwasasne. RRA#3, lle de Comwall K6H 5R7 Téléphone: (613) 932-0410 Telucopiour' {613) 932-0415




Annﬁal General Assémbly
July 20 — 23, 1999

Vancouver. British Columbia

Phil Fontaine
National Chief

[

Resolution No. 5 /99

.WHEREA'S the Government of Canada continues o use the

AFN/DIAND National Delgamuukw Review as an excuse
for not changing its Comprehensive Claims policy. despite
clear statements by the AFN leadership that the Review was
not intended to delay mplcmcmahun of the Delgamuukw
decision; and

'WHEREAS 1 light of the foregoing, the AFN/DIAND

National Delgamuukw Review has become prejudicial for

those First Nations who assert Aboriginal title and who want =

the Delgamuukw decision implemented; and

WHEREAS it has now been almost 2 years since the
Supreme Court of Canada rendered the Delgannwkw
decision, and the Asscmbly of First Nations has reached the
end of its patience;

THEREFORE BE IT RESOLVED that the name of the
Delgamuukw WNational Review be changed to the
Delgamusukw Nalmnal Research and Education Initiative;
and ' :

BE IT FURTHER RESOLVED that in add!llon to the

Delgamuukw National Research and Education Initiative, 2

new process be instituted to bring about a more immediate
and cffective implementation of the Delgamuukw decision

consistent with the principles of AFN Confederacy

Resolutions Nos. 298 and 3/98 and Gcncml Assembly
Resolution No. 34/98; and T

BE IT FURTHER RESOLVED that the new process be as
follows: .

e - that the process shall be called the De!gamuuhv. |
Implcmcmanun Proccss;




Annual Genernl Assembl} _

July 20 - 23, 1999
Vancouver, British Columbla

Phil Fontaine
National Chief

Resolﬁtion No. 5/99 L

- that'thc proc'css be managed and directed by a :
; Special - Committee Co-Chaired by the National -

Chief or his designate, Ghislain Picard. and Chief

Arthur Manuel with representation from those First

Nations with Aboriginal ttle who have not

submitied a claim, First Nations whose claim has. - .
been rejected, First Nations who are not negouaung

under the 1986 federal Comprehensive Claims
Policy, or First Natdons who are negotiating under
the 1986 federal Comprehensive Claims Policy, but
have publicly rejected the 1986 fedenal

Comprehensive Claims Policy and comnut to its
replacement with an altermate approach which is -
based on recognition of Aboriginal title consistent -

with thc De!gamuukw dcc:szon.

‘e that the process review the 1986 fedcral
: Comprehensive Claims policy with - a view to

developing an alternative approach which is based

on recognition of Aboriginal title consistent wtth the o

Delgamuukw decision.

" BE IT FURTHER RESOLVED that Canada be urged 1o

agree to this process, resource it at the national level, and

participate jointly through the establishment of a panei of

cxperts to review the 1986 federal Comprehensive Claims:

Policy and make recommendations on an alternative based
on Delgamuukw, 1o be convened no later than September 1®, -
1999, and to report to Canada and the Asscmbly no later

than October 30“ 1999; and

'BE IT FURTHER RESOLVED that the federal

government establish a Delgamuukw “tcst case” fund; and

| BE IT FINALLY RESOLVED that if Canada refuses to

cooperate in this process, that a court action be launched by

‘the Assembly to strike down the policy and replace it witha
- policy and process consistent with the principles. and

standards laid out by the Suprcme Court of Canada in

.Delgamuukw
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'RESOLUTION NO. 4/2000

DRAFT

SUBJECT: . . Delgam;l:zkﬂ.v Impler;'tentati;:n Process |

MOVED BY: - C!'..ie:' Garry Jﬁlm. Saron Lake Si'at’ime MNation, British Cetumbia

SECONDED BY:  Chief Carol MeBride, Timiskaming First Nation, Quebec

CARRIED

WHEREAS by Resalution 3/99, the First Natons-in-Assembly tmade the following decis:ons:
* To establish the demmla» I:ﬁplcmenudon Process in ordes to review the
. Comptehensive Cleitus Policy, with a view to develop an aliernadive appreach based
on recognition of Abongnal gtle. :

To urge Canada to participate in this process through the joint establishment of a
Panel of Experts 1o review the Comprehenswc Claims Policy, and to teport to th:.
A'ssembly by ao later than October 30*, 1999,

That if Ca..ada :eﬁtses 1o cooperate in this process, theAsscmblv shall launch &
. cauzt acdon ro strike down the poliey and ceplace it with 2 nohcy gnd process

|~ conststant wich the principles and standacds laid our by rhc Supreme Court of -
_ Cnnad:: in D:Igmnubv .

WHEREAS the APN Confederacy subscqumtly adopted Resolution 7/00, E‘ollowmg-up on
Resclution 5/99, by adapting and affieming the AFN Consensus Starament of January 28, 2000,

appeoving the “Draf Strategy Framework on the Rccogmuon and Afﬁrmauon of Aboriginal
tide”, by mnkmg the Ecllowmg dccmons‘ :

»

Mand'l.te the D‘{gma-m&u Implementaton Straregic Commirtee (DISC), established jn

 Resclution 5/99, ta elaborats the strategy framewark inta a full stratepy document
and actuon-plan;

Mandacs the Defgonuuios Implcmmmuon St.:atcgtc Commiztze (DISC) to develr.:p {a)
© 4 budgc' to finish drafting the strategy, and (b} a budge: o implement the srarepy;

Direct the Nnuoml Cbief and the Exccutve Committes to xdmnﬁj funds within the
AFN or dsewbers to resource the Delpamrunier Implementation Straregic Cammitiee
{DISC}, and mare p:u‘ncul:uly tigmd the above budgcts,

- COPY ) DISTRIBUTION
N |
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£\ " RESOLUTION NO. 4!1000

DRAFT :

* Mandae the E-c:cuuvc Comimittee -znd the Delgamusnly Impkmn.nmnon Straregic
Co:mmt:ee (DISC) © joinly ove:sce the mnlcmcmnuun of thc sc-:-ucgy

. .chmre A progress :cpm:t by the Nauonal Chxefnnd De’gmmubu Implernenintion:
Strategic Comrmistes (DISC) Co-Chair, Chief Arthur \[annel to the AFN -\nnu-d

Assembly.

WHEREAS tke F:demi gow.-cmm.cn: has, so far, refused to ch'ingeé its policies and practises to
~.conform to the aew legal standards mg-n:d..ng Aboriginal ur.le, set b} Lhe Cou:r in Dr@amméu

and

WHEREAS corrv:spond ace has been exchanged with the Pr'.me Ministe: and the Minister of Ladiac o
Affaizs, n0d a senes of mestings haa taken place with senior officials fzom Indian Affaiss, Jusuce and the
S - Puovy Coupal Office, in order o obtin Lheu commitment 1o a process af :evtew -\nd revision aof r‘ze
i ~ - Comprehensive Claims Policy; and , : R

.- WHEREAS to dare, the Goverament of Ca.thda rejected the AFN pfoﬁmnl for a natonal
- review ofirs compm.henﬂve cl:ums Polu:y by w:r_v ofa lett:: from Mm:stc: Nault. daced jul\-‘ .
2000; and ¢ _ : : :

E WHEREAS in accor.dnuce with Resclutions :,/99 and 7/00, the De,gmtmdw Implementnuon _
Stratepic Committee (DI::C) has met and dcvelopcd a stra[l:gtc wo:k-plnn as desczibed in Repm:c
of the Co-chu:s. : : N : :

THEREFORE BE IT RESOLVED that in suppa:: of the \Iauon-nl De{gmm:bv
Implementadon Process, the First Nadons-in-A ssembly hereby accepts and adopes the
De{gm:mbk Irnplcmc..t:non Sr:a:eg:c Commxt:ce (DISC) Report of the Co-Chais.

corY [ | - DISTRIBUTION
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21° Annual General Assembly
July 11-13, 2000-Crttawa, Ontario

'RESOLUTION NO. 4/2000

. DRAFT

*  Mandate the Executive Committee and che Defgeomuniey Inplementation Stratcgic
Commurree (DISC) <0 joindy oversee the implementation of the strazegy;

¢ Require a progtcaa.report by the Nazonal Chief and Dz/gmm)hu hﬁple:nm'mdon
Stweategic Committee ('DF\C) Co-Chuir, Chief Arthur Manuel, to the AFN Annuat -
A :.:.embn

WHEREAS the 'edcml g_.,ox erament has, so fat, refused to ch:mgc: its policies and practises to
conform to the new legal s:mda.:ds rec;'u'dmg Aboriginal atle, set bv the Court in Defamuniov;
and

WHEREAS cb:rcspondeﬁcc has been c'x'chnngzd.with the Psime Ministee and the Mintseer of Indian

Affairs, and a series of meetings has taken place with senior officials from [ndian Affairs, Justice and the

Peivy Council Otfice, in order to obtain thewr commitment to a process of review and revision of the
Cornprehcnswe Claims Policy; 'md

WHEREAS to date, the Government of Canada rejected the AFN proposal for a nanonal

review of its comprcnepswc claims Policy by way ofa l:ttcr from \hms'cr Nault, daced fuly 1
2000; and

WHEREAS in accordance with Resolutions 5/99, and 7/00, thc'D.e{gzrfmu.éu Implemcntédon
Siracegic Commitzee l'DISC) has met 1nd developed a srzntchc work-plan as dcscnbed in Report
of the Co<chaurs: -

THEREFORE BE IT RESOLVED that in support of the Nanonal Defganuus
‘inplementauon Process, the First Nations-in-Assembly hereby accepts and adopts the
Defgamunibw Implementadon Strategic Committee (DISC) Report of the Co-Chairs.
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Assembly of First Nations

. Assemblée des Premieres Nations
1 Nicholas Straet, Suite 1002 o '
Ottawa, Oritario K1N 787

Telephone: (613} 241-8789 Fax: (613} 241 5503
https/Awww.atn. ca

1, rua Nicholas. pidce 1002
‘ Qntawa (Ontariol KIN 787

- Téléphone: (6123) 241-6789 Téldcapieur: {SIS) 241-580a
. haowww, afn ca .

' July M, 2000

The R:ght Honourable Jean Chreuen P.L.. M.P.
Prime Minister of Canada

- Langevin Block, House of Cornmons

~ Ottawa, Ontario

Dear ane Minister: -

Re Cnmprehemwe Cl:uus Pohey Rev:ew

Tha.nk yOu for your lcm:r of June 7, 2000, wherein you adwsed that you were rcfcmng my lencr :
‘of May §, 2000 to M:mstcr Nault t'or a response. .

I recewed a re_Sponse from your M:mste_r by letter dated July 4, 2000, which also respondedto a
proposal | tabled with his officials on May 9, 2000. The proposal was an invitation from the
Assembly of First Nations to the federal govemment to jaintly undertake a major overhaul of the
comprehensive claims policy in light of recent developments in the case law, particularly, the -
Delgamuukw dec:smn of the Supreme Coun of C:mada which was handed down in December
1997.

chrettabl ¥, M:mstcr Nault rcsponded lhat he was “not w:llmg to contcmplate a majOl' review of
the comprehensive claims policy at the national fevel at this time.” 1 have no recourse but to
appeal to you, as leader of the government of Canada, to reconsider this decision.

I realize your reluctance to Involve yourself in matters which are within the purview of your
Ministers. But the major overhaul contemplated by our proposal is beyond the mandate of the
Department of Indian Affairs and justifies your direct involvement. Moreover, [ know you have
maintained. !hroughout your career, an abiding interest in {ndian Affaxrs which placed youatthe
forefmm of all major changes i in Indian policy i in recent umes : :

This interest mamf‘cstcd itself in the Abongmal Platform document you personally cndorscd and
released as Leader of the Liberal Party in 1993, which contained a commitment “to undertake a -
major overhaul of the federal claims policy on a national basis™. You had the insight in that

~ document to realize that the claims policy was “out of step with the legal and political evolution
of Abongmal and treaty rights” and that it had not been substanua!ly changed, except in 1980,
stnce it was originally mtroduccd in 1973

0.2

' ' . ' Head Omcaislbga Soclal .
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The introduction of the first land ciaims policy in 1973 was a significant moment in the Ristory
of Indian policy. You were Minister of Indian Affairs at the time and as you will recall, the then
Prime Minister. Pierre Elliot Trudeau. got directly involved in the policy debate. In fact. Mr.
Trudeau had publicly declared his refusal to recognize Aboriginal rights. However. when the
Calder case was decided by the Supreme Court of Canada, he had the integrity and humility to
admit that he was wrong and the policy was changed under his ieadership and vours.

The next significant moment in the history of Indian policy was in 1982 when s. 35 was added to
the Constitution of Canada: You were the Minister of Justice at the time and played an 1mportan:
role in cnshnmng the followmg words into the Constitution:

The existing Abongmal and treaty rights of the Aboriginal peOples of Canada
are herety recognized and afﬁrmed

The Suprcme Court of Canada attached a great deal of meaning o the words “recognized and
aftirmed™ in the Sparrow case which was decided in 1990, Yet, the comprehensive claims
policy has not been changed to bring it in liné with 5. 35 and the numerous cases which have
interpreted it since 1982, the most recent of which is Delgamuukw.

[ believe we are at a significant juncture in the history of Canada. A major policy change is in

order ~ it wiil require leadership and a sense of justice to initiate and carrv itout. The Assembly

of Flrst Nations is willing to work with you and your government to meet this challenge.

- [ hope vou will give t}us matter timely consideration and | look forward to meetmg with vou to
dtSCLISS vour t‘svourable responsc

rely,

S'

Phil Fontaine g | | '
Nalional Chief
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‘Mr. Phil Fontaine

Accembly of Firet Nations .
1 Nicholas Street, Suite 1002 -
OTTAWA ON VTP 3J3

I mm wntmg in rasponse to 1h|= pmpusal vuu tabled with my ofﬂ:lals on May 9 2000

- calling for the establishment of a panel of experts to review the compreheansive claims
- policy, 1tis also to follow-up on yaur May 5, 2000, letter ta which the Prima Minister

replied on June 7, indicating !hat | wull be re.-.pandlng on his behaif and also to your .
tetter of June 28, 2000 AU

The Suprame Court of Canada in tha Do!gamuukw decislon shed more llght on
Ahariginal titie and lent ite eupport to negotistiona as the way to resoive [ssues of -
Aboriginal title. While the Government of Canada is not in a position to recognize,

implicitly or explicitly, site speciflc Aboriginal titls a priori, | beliave our pollcy of saaking -

. negotiated rasalutione of outstanding issues of Aborlninal title is consistent wdh the

Delgamuukw decislon and the Iaw genaraﬂy. C _ _
After havmg rev:ewad your pmpnsal thurough!y | malntaln my vlaw that the

 comprehensive ¢laims palicy Is sufficiently flexible to accommoadats the cannaﬁis of -

First Natlons, As | mentioned on severst occasions, | am not willing to contemplate a

“major review of the comprehensive clalms policy st the national leve! at this ime. My | ‘
view ia that the negotiation procees, at each of our tables acroas ths country, where the

unique clrcumstances of each claim can be taken into aceount, is the best way to
resoive outstanding lssues of Aboriginal rights and tite. Furthermore, sincs maat
settiements have o invoive provinces and temitaries, we find that mast real change can’
often only occur at the tables where provincial or territarial governments participate, |

- remain convinced that the individual negotiation tables as wsll as thoe ragional

procasses which are In place across the country, such as the ohe we have with the

o . Briish Columbla Summit, the pmposeu made-in-Atantic process with the Mikmag of . = '
" Nova Scetia, the scoping-out exercise | proposad 10 the Algonquins of Quabec and the -

approach baung davelaped with the Innu - Montagnals of Mamuitun, bear the best .
chances to find mutually ugnanbln :ppm:cho: to m--t the needs and mtﬂmotr. of atl
partlns _ S :

@ﬁgma) on Fﬂe'_'i'. i




| am siways locking forward to crestive spproaches to Issuas raised by the varous

Aboriginal groups. | am eonvinced that, with the goad will of all, Innuvaﬂve solutions

can be found to resclve issues in a rnutuuily aatisfactory manner.
l look forward to our continuing dmiague on mattara afrodlng_ First Nhﬁgno.' .

Yaurs sinceraly,

autl, P.C MP.

‘Robert D.



