
Aboriginal Title Alert !
A)

This special insert is about Aboriginal title and rights, and the actions .
which the Assembly of First NatiQns is taking to advance those rights.·

Aboriginal title is a collective right. Its up tQ you, along with your families,
your communities, and your nation, to implement Aboriginal title.

We hope you find this information useful, and invite all First Nation
citizens to get involved in exercising your rights to lands & resources.

Aboriginal Title and the Delgamuukw Declslon.

Aboriginal title is a direct grant from the
Creator to the First Nations people. It includes
ownership oftraditionallands and resources.
and the responsibility to manage them for the
needs offubJre generations.

But in many parts of Canada. the federal
govemment and the provinces have refused
to reCognize Aboriginal title. and instead tney
have been taking away fands and resources
without First Nation consent or treaties. This
Is aform of economic racism. and it is one of
the root causes of the continuing poverty
among First NaUon communities.

RBI Nation poverty and underdevelopment
are directly linked to economic deprivation:
othergovemments have given traditiooal
lands and resources away to third parties at
First NaUons' expense. because these>governments do not recognize that Aboriginal
titte is a real legal interest in the land.

A United Stand

Chief Stewart Phillip. president UBCIC
ChiefArthur Manuel.'Spokesperson, Interior Alliance
Grand Chief Edward John. First Nations Summit
Herb George. BC Regional Vice Chief. Assembly of First Nations
Phil Fontaine. National Chief, Assembty of First Nations,

NaUonal Chi.' Phil Fontairlo., Chi., Arthur Milnual. and lIIgalad\llaor Da\lld Nahwltgahbowat a
melltlng with fed..... offlcial., onawa. May 9, 2QOO;

Note to readers: This Insert Is sponsored by the Delgamuukw Implementation
Strategic Committee (DISC); .
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II Frustration with the federal government's Comprehensive Claims Policy crOSSe5 organfia-.

I
II·. tional lines. and it is beginning to forge a new unity of purpose among Flrsl Nallonleader&.

On January 28. 2000. in vancOuver. Ihe First Nations Summit. the Union ofBritish Columbia

II ::~a~~::~~~:hn::~:aU=::I~e::a:::~~~=h~~~::s~:::~o~~O:~~
\! with a policy and process thalafflrm••lid recognizes AbortginalllUe. The lexl of the

11 statementreads:

II The Assembly of FirSt NatiOns. Including the Union of B.C. Indian Chiefs, the Interior
I Alliance and the First Nations Summit. hereby join together publicly to aft1nn the
·11 Aboriginallille and rights of al First Nations in British COlumbia and canada

A Special Committee has been struck to Canada's Comprehensive Claims Policy is predicaledon the denial of our rightsBnd
pursue this agenda: the Delgamuukw ,I lille. We categorically reject this policy andCanada's Implementation ofthis policy.
Implementation Strategic Committee (DISC) !i We call upon Canada to assert the honour of the Crown and·to adopta new policy of
This insert is the first'report on our activilies. :i recognition. affirmation and implementatioli ofAboriginal title,

Another report will be tabled at the Annual 1'1
Assembly by Ihe National Chief and Chk!f

Mh_~....ur;.L_nuel""'_...J)ua........;.=-j1i J

The Assembly of First Nations has been
directed by the Chiefs of Canada to aggres-;.
sively seek fundamenlal changes to the
Comprehensive Claims policy, and imple.
mentation of First Nations' Aboriginal tille.

Most recently; in the Delgamuukw decision,
the Supreme Court has acknowledged what
our elders said all along: that AbOriginal title
is a legal property right which other govern
ments must respect and accommodate.

The problem is that, safar, the federal and
provincial governments have turned a deafear to the Court; they st~l refuse to treat
Aboriginal title as B real legal interest Ulilil
Canada adopts a policy which recognlms
and affJnns Abortgln.' title. First Nations
and their citizensWill contim.~e to live In
poverty while the benefits of their lands alid
resources are directed to others.



Summary of the Delgamuukw Ruling
Aboriginal title is an Aboriginal
interest in land which encom~

passes the traditional territory of
a First Nation. Aboriginal title
continues to exist where no land
surrender treaty (or modem day
land claims agreement) exists.
The right is based lipan the
ancient occupation and use of the
land by Aboriginal peoples. Prior
to the Supreme Court of Canada
decision in Delgamuukw. we
were uncertain what Canadian
courts would require for proof of
Aboriginal title, and what rights
were encompassed within
Aboriginal title.

Defgamuukw was a decision of
the Supreme Court of Canada in
December 1997./twas a
landmai"k case and gave m.uch
definition to the 'Scope, content
and nature ofAboriginal title.

In summary. Delgamuukwsays:

1. Aboriginal title is a land right or
property right. This is important
because property rights are given
more respect than individual
rights in Canadian law.

2. Aboriginal title is a collective
right

3. Where it exists, Aboriginat tiUe
gives rise to a fiduciary (trust)
obligation on the part ot the
Crown, especially the federal
Crown. whose 5.91 (24) responsi
bilities now cover Aboriginallitfe
lands off reserve.

4. Aboriginal title is a right to
exclusive occupation.

5. Aboriginal title has an imper·
tant economic component, which
entitles the possessor ot it to
economic benefits.

6. Aboriginal title is a broad
encompassing right which is not
limited to traditional activities,
but includes an interest in all
resources and entitles its holder
to a broad range ofresource
activities.

7. The only limitation on Aborigj..
nal title is that it cannot be used in
a manner inconsistentwith the
Aboriginal connection wilhthe
land (ie., you can't put aparking
lot in a sacred area).lfan
Aboriginailiflel holderWishesto
do something that destroys the
connection with the land, then title
must be extinguished, by SUrTen
der.
Contrary to the federal
government's Comprehensive
Claims Policy, extinguishment
andlor surrender Is not a
blankst requlrement·l(.fs only
required In limited circum·
stances.

8. Prior to 1982. Aboriginal title
could not be elCtinguished-by the
province It could oJ1/y be eXfiil.;.
guished by the federal govern
ment through legislation, and only
if it expreSsed a clear and plain
intention to do so.

9. After 1982. neither the prov~

ince nor Canada can extinguish
Aboriginal title without First
Nation consent. because of the
constitutional protection in
section 35 of the Constitution
Act. 1982.

10. However, post~1982 Aborfgi
naltitle may be infringed by
the Crown.tn order to do 90. the
Crown must do two things. First. it
must establish that the infringe
mentwas pursuant to a valid
legislative objective. Second, it
must justify the infringement in
light of Its fiduciary obligation.
This generaJly means that it must
consult· the degree ofCOnsulta
tion depends on the c1rcum~

stances. In some cases, it might
be simple consultation; in other
cases, consent might be
required, Generally, the Aborigf.
nal title holder should be involved
in the decision~makjng process.
The Court also said thai compen-
sation for the infringemenlwlll
usually be requited.

11. The Supreme Courtot
Canada said that Aboriginallille.
where it exists, will have to be
reconciled with Crown title, It
urged negotiations to achieve this
reconciliation.

AlthOugh Aboriginal title finds Its
source in the original grant from
the Crealor to the First Nations,
and not in Canadian law, and
although the De/gamuukw
decision is not a perfect one, this
judgement gives First Nations a
major boost in their struggle to
have our Aboriginal tiUeand
rights recoQnizectand imple
mented

Mernbcncl the Tunlakamlng FiBI
Nation blcdaIde Ob8Wjeewong 10
protect a sacred bunalslltl, 1998.

Regional ChierGhislaln PiCud. National Chief Phil Fontaine. Cttief Art Manuel,
legal alt¥J$(Ir David Nattwegahbaw. 011 meeting withtedltfal officials. May 2000.

UNative Claims" and Federal Policy
After the ~historic" treaty making period ended in the early 1930's, the
govemment of Canada simply refused to address Aboriginal tills,
claim~:tg that itwas only a theory. In 1973, with the Supreme Court's
ruling In Calder, the government of Canaqa was forcedtoaceeptthat
Aboriginal title had to be dealt with. It introduced a "Native Claims
policy", which did not recognize Aboriginal tiUe, but just the same,
required its extinguishment. Since then, the policy has gone Ulrough
some changes· it is now known as the ·Comprehensive Claims
Policy· - but it is still based on the denial ofAboriginal title, while also
requiring that any rights which ~may exist" be extinguished in retum for
limited rights thatcome from federal legislation, and not from the
connection with the land.

The Comprehensive Claims Policy (CCP) is based on economic
racism: it denies that First Nations have a real property interest in their
lands,and resources, and avoids any discussion ofcompensation for
past infringements on Aboriginal title, Instead, the policy Is intended to
protectand advance the rights o.f third parties, at the expense of the
F'lIst Nations themselves.

Over the past twenty years, the Courts have begunto address the
racism that has been at the heart ofmuch ofCanada', treatment of
First Nations. A Siring of important cases· Sparrow, Sioui. Simon.
Van darPeet, Deigamllllkw, and Marshall ~ ha\le moved the goal
posts for First Nations, confirming thatAboriginal and treaty rights are
real, and that they must be acwmmoclated.

Unfortunatety,lhe government,?f Canada has, up to this point refused
10 change its policies to keep up with the Courts. These policies
remain founded on the denial and dispossession which continue to
cause the First Nations so much pain and suff~ring. . .

CCP Invalidated
Liberal commitment to fundamental change of the CCP. 1993.

In October 1993, Jean Chretien, leader of the federal Liberals,
announced their Aboriginal Election Platfonn. which admitted that
dalms poneles had not kept pace With the law, Jean Chretien commlt~

ted that -A Uberal government, in consultation with Aboriginal
peoples. would undertake a major overhaul of the federal daims
policy on a national basis." He also committed that °A Liberal
governmentwill create, in cooperation with Aboriginal peoples, an
independenl Claims Commission tor both specific and comprehen·
siva claims. Its mandate will be jointly developed with Aboriginal
peoples."

The infamous RedBook. which fonnallzed Ihe federal Ubetars
election commitments, also placed an emphasis on fundamental
reform of claims policy: '"The clirrent process of resolving comprehen
sl\leand specific claims is simply not working. A Liberal govemment
will implement major changes 10 the current approach", The Red Book
further promised to do away with the govemmenrs Conflict of interest
bV creating one independent claims body for "the resolution of aD
claims", (Continued on next page)

--------------



Federal ofI'JaaIs lame Bmwi\sey (1etI). Greg Gauld, and Daniel Ric::lrd have no
mandaleto tevteW the CCP. They rejeCt auggestiOnalhal Itle polley is i.ll!Iind
racist. and ilSHrt inalead lhallh. CCP lI'ex1blc' ~nough- to adcIrns FI~l Nallen
concems. Itappea,. UtaI ruiSlaf1Ce 10 apOlk:v.~ iscamin; from the hlghest
lev... oflMfIlder.Il govenunent. Canada had untd IhtI end ofMay to r••pond to the
AFN's request fot fundamental rertJe'm of the CCP, or else it will face II combination

. of direct actIOn. liligallcn and an Inlematfonal c:ampaivn·

Following these federal Liberal
commitments. the basis of the
Comprehensive Claims policy
has also been further invalidated
by a number of expert bodies:

Royal Commission on Aborigi
nal Peoples. 1996.

In its 1996 final report.the Royal
Commission on Aboriginal
Peoples recommended a
fundamental change in federal
policy and process related to
Aboriginal title,including the
recognition· not extinguishment
of Aboriginal title and rights. The
Commission also recommended
a major redistribution of lands
and resources to correct the
imbalance that has led to First
Nation poverty and underdevelop
ment

Supreme Court of Canada.
Delgamuukw,1997.

In December 1997, the Supreme
Court of Canada undennined the
very basis of the CCP when it
ruled in Delgamuukw . The Court
recognized that Aboriginal title is
a real property right,'and found
that extinguishmentwas only
required in very limited circum
stances.

United Nations Human Rights
Committee. 1999.

In April 1999. the United Nations
Human Righls Committee
targeted Canada's policies on
Aboriginal title, and it's reluctance
to implement ReAP's recommen.
daltons . The Human Rights
Committee also recommended
that Canada's extinguishment
policy be -abandoned-, because
itwas "incompatible& with United
Nations human rights Covenants.
(See box on last e~age)

Canada Stili Refuses
to Review Policy
After having made clear commit
ments before the federal election
of 1994; one would have eX
pected Utat RCAP'a recommen
dations and the Supreme Court 's
decision in De/gstriuulcwwould
have given the federal Liberals
added confidence to proceed
with fundamental reform of the
CCP,lnstead. and forunknown
reasons, they went into reverse,

For the past two years. the
government ofCanada has
refused to review. let alone
change, theCCP. Instead, lederal
officials have been working
feverishlv to prop up 8lCisting
processes, while pressing for
further concessions from First
Nations (such as elimination of
reserve stalus and removal at tax
immunity).

First Nations
Demand Change
Delgamuukw Implementation
process,

First Nations ~ whether they are at
the negotiating table or not ~ are
united in calling forfundamental
policy changes which. at mini::
mum. reflect international human
rights principles and the stan4

dards set by the Supreme Court
ofCanada. The unjustified
remo'l8l of resources from
traditional territories continues to
contribute to First Nation under
devetopment, and existing
por.cies and processes cannot
provide a just remedy.

The Fif5t Nations say that
Canada·s refusal to change the
Comprehensive Claims policl to
conform to the law is unaccept·
able, and they have adopted a
strategy to support the exercise
ofAboriginal ~ghts and tille, arid
to get changes to the Compre
hensive Claims Policy.

In July 1999, at the AFN's Annual
General Assembly, the Chiefs
adopted Resolution 5199. which
laid out a strategy for implement
ing Delgamuukw .

The resolution pointed to the fact
thai attempts at working with the
federal government to coopera.,;.
lively change the CCP in light of
Delgamuukw had been resisted.
and set out a process to Wbring
about a more immediate and
effective implementation" of the
decision. A Special Committee
was established to oversee the
development of a detailed
strategy_ The Committee was
directedto:

Review the 1986 federal COm·
prehensive Claims policy with a
view to developing an anemative
approach whiCh is based on
recognition ofAboriginal 6Us
consistent with the Delgamuukw
deciskJn. . .

The Committee was also
directed to engage the govem~

ment of Canada in a cooperative
process ofpolicy review through
a panel of experts.

The resolution concluded by
saying that if the government of
Canada refused to work coop
eratively to change the policy. that
a courtaction be launched by the
Assembly am strike down the
polley and replace itwith a policy
and process consistentwith the
principles and standards laid out
by the Supreme Court of Canada
in Delgamuumv-.

Although Canada was advised of
this resolution. and. requested to
work together to change the CCP,
itrerused.

Vancouver, January.

In January 2000. a meeting of the
Special Committee was held in
Vancouver 10 work oul a re-
sponse to the federal
government's refusal. Leaders
from across Canada attended
this meeting, and agreed that
whether they were in the CCP or
outside of it, they were all faCed
with Canada's refusal to deal .
direetlywith the implications of
Aboriginal title. or change the
CCP.

AU agreed that a series of actions
would be needed before the
federal governmentwas pre.
pared to seriously consider a
review and revision oflhe CCP.

Two important things happened
at this meeting. The first was the
development of a consensus
statement, rejecting the Compre
hensive Claims Policy and
process. (See box on first page
ofinsert)

The other important eventwas the
development of a six.point
strategy aimed at obtaining real
changes to the CCP.

The strategy !'las three objec
tives:

> Get the federal government to
recogniZe and tmplemenl
Aboriginal title

> Creation of a new policy that
recogniZes and affirms Aboriginal
title

> Encourage First Nation people
to exercise the rights flowing from
their Aboriginal title and obtain
benefits from their land and
resources. (See box on last page
01 this insert forthe strategy.)

The consensus statement and the
six·point strategy were discussed
and ratified in April at the AFN
Confederacy meeting. Resolution
7/00 mandated the Delgamuukw
ImplementationSlrategic
Committee {DISC} to proceed
with development and implemen.
lalion of the strategy. This
COmmitleeis chaired by National
ChiefPhil Fontaine. and CQoo

chaired by ChiefArthur Manuel
and Regional Chief for QuebeC
Ghlslain Picard.

Ml!8ting with Canada, May.

DISC had its firstmeeting in .
Ottawa. on May 6-7. followed by a
session With senior federal
officials on May 9, Represents·
tives from Indian Affairs. the Privy
Council Office. and the Depart
ment ofJuslice were present At
that meeting, federal officials
once again repeated that there
was no Cabinet mandate to
review the CCP. and Instead tried
lodefend it.

Consistent with the six~point

strategy, DISC tabled a proposal
with the federal offidals to jointly
review the CCP by way ofa panel
of experts. to be followed by
major changes to the basis of the
policy. Greg Gauld. Director
General forComprehensive and
Major CI~ms,would only agree
to take the proposal back for
consultations with his bosses. He
committed to have a reply for the
Assembly b91he end of May.

If the federal government does
not agree 10work jOintly on a new
Aboriglnallitle polICY. !hen the
AFN is committed toratcheting
up the pressure by proceeding
with the other five elements of the
sbc~polnt strategy.

We will be looking to all
First NaUons and their
members to assist us in
this effort to force
Canada to do the
honourable thing and
recognize Aboriginal
Utle!



To infonn First Nation citizens about their rights. and how to exercise and protect them.
To give the Canadian public and key £opinion makers· the facts about existing policy,
FirstNation circLimstances and Aboriginallitle.

UN Human Iti:;hts Commln~t..

...th,: Commitr,:t.! it parliell/Qrly
(.·tJIICf.·ml!t1 tluJ.l tlw .'iluJ~ ptJrt)'

{Cauadn.l htJs Ittltyel implt!mt?lul!fl
thl: TCf:fJlllmc"Jutiun., pIlhe RtJYf.J1
Ctlmmiui()n fliJ Ah"rijfinidr~pJa.
Wilh I~,firt!tIC""I(J tl,e mnt:flls;on b,·.
RC.1P t/hit 1\'j,1I0lll tl grt!UII!f' .'t~
r~(Jumlr and ~.,IClllrre.y, inf/iluliun.Y
tlfaborigintlf s.!J"'~'OVt!mmr!nl will
/Uil. lhe CO/lll1litirc fllllpllQSizrs the"
the right to ,relj:"'/etcr",iJlflt;rlll..

req"itJ!~ ... Ihoi cl/I{Jel.lple:t IfIwt Itt!
obIt! to ftt!ely Jispt).fe ofll~ir

'KlI"f'lI/uVlllth arrd n.'snurrcsand
thelt Iitry mu,,'I' nflt he dc",.~lJ/
thtfir env" mt'rin.f afnlb.ll/~to!~ ...
7M Committe-·t! 1'f;:I:ommt!IJdr dlOl

dl"l.'i.Yiw fllltlu'Xtllll tlct;ttn /t~ IlIken
IIJU'ttrrJ.'t t/~ full inrplemmtCflion 01
Ille RC.4P nW"''''''nUu!ivlU on
fand lJncI(Y.I.OIIi'c'.: ll/lnr:utiflll Th.:
COInmilll!l.· rll.w,lre('ommellds IhrJt

the prltcli.n.' ~fexti"guishmg
inJr..'rc"i cihnriJ(inal ri~hls he
tll",nrlfllW'li IJ.f i'trumptJliI,/e wilh
Arti,./". lultill' Ctn~nJ"t.

rn AptillW9, the H1UlUin Righl$
Commi~ ~lfI~ tInitttlNariOlU HivJl
Commissioner forHuman Ri£hls
rdc:a~1 ilS lXII'IdudingO~tvariot\s
1111 Can:uta'5{1bsl!rvnnCC "fUN
I-fuman RighlS Covenants. Can:\da's
JlI.l1ic~ lo'3lne wtdcrpartieulill" attltko
Here~ panurwhatthey said;

o
DISC Six-Point Strategy

5} Direct ActionlExercise ofAboriginal rights.

Assist First Nations in exen:lsing their rights on the ground. and
encouraging them fa obtain the economic benefits of their traditional
lands and resources.

6} International Campaign.

Work internationalt)'. with human rights institutions (such as the United
Nations) non-govemmentalorganizations. and economic institutions
(such as the WTO, the World Bank. bond rating agencies), to publi
cize Canada;s reeotd 6nAboriginallitle and highlight the economic
consequences of the stalus quo. Non-recognition ofAboriginal title is
a hidden subsidy for resource developers.

3} Litigation.

As directed by General Assembly Resolution 5199, if Canada refuses
commit to fundamental reform of the CCP. lhe AFN will proceed with
legal action to ~ave the policy struck down.

Begin working on First Nation approaches 10 an Aboriginallitle policy
which is consistent with the standards and principles laid out by the
Supreme Court ofCanada in Delgamuukw.

4} Policy Development.

2} PoliticaVnegotlatlon/pre·litigation strategy.

To givelhe federal government one more opportunity to work cooperatively with the
First Nations towards fundamental change in the CCP. If, after a deadline. Canada still
refuses to commit to change, then proceed to the other elements of the strategy. in
particular.litigation~

Elements of the Strategy.

1) Public Education.

> Get the federal government to recognize and implement Aboriginal title

> Creation of a new policy that recognizes and affinns Aboriginal title

> Encourage First Nation people to exercise the rights flowing from their Aboriginal title
and obtain benefits from lheirland and resources.

IJere i~ what 1I'1e)' !Qid;

Til,' c.:omm;lt('!C' ",ews w;11, i:a"':el;n
lht! Jirr:i:t "cmn.:::lioll ~1It.!en
Ahllriginnl •.',.:onttmic
rIIurg;"u/i=fJliiJn lUk/lllf!unguing
Jispm;r('.uiotlfJ.f.fbfJr;g;nalptmjl/c

JnJnl thrir Imub. u.1'~ug"i:cdby
RCAP. dnd 1!/I(llJr$~the: rerommf!lJ.o

Jillion., (lIReAP Ihlll ptJll::;611'ilkh
"it,/tllro A/Ior;ginullAwlyoblillarlt/tU
and lit..- o:,.,;nguishmr:nt. C"tJ1Wer.~illn.

urgiving lip of.lhori1f.ilUli right.,
tlnd ritll! 1JIIJllld ntl no I1I:L'fJUnt Itt!
plN'.~IIt..,1 hy t/~ SIal,' Pnrl)'
/t...'fJn(ulof. T/~ CunlRl;r/ft' i.Y
l(rt.'ut~l· cU"L"r..'r1'Jed lha/lhc ~""'III~

mt!lHkllirlilf vfRCAP M"e nat yl:l

hr.e" ;mpll!nU'rtI,·J.· in 8pirr oftit.!
1U'gl!rKJ-: ~fthl: s;tliar;on.

Commiu~on Ec-unumic.Socilll
.:md Cultural Ri:,hts.

What the United
Nadons. Says

In O\."Ct!111ber 199K, the: Unilcd
Nariaru;' Ecolll.'uUC and ~'ial

CulUtcil's ('olluuincr: lDl E.cunnmic.,
SCldwnut! Cuhural Ri~relea:lClt il'l

I.-'flflclusians Oil Canada':>.human ri~lIS

pc:rfom1i1J'\CI:. Canada'spt1licicsOR
Al'l.tri;.Ulul tide ....ere Iisledas"
';priitcipal $Ubj~'f.afroncmL-

Objectives 01 the strategy.

Inset: Nolie. ereeted by the: sraJ,'in!C
Nation. B.C. IrDrior

-



National Indian Brotherhood

1 Nlchollis Street. Surte 1002
Ottawa. Onlario KIN 767

Telephone: (613) 24Hj789 Fax: (613) 241-5808
http://www.aln.ca

Fraternite nationale des indiens

1 rue Nicholas. piece 1002
Ottawa. Ontario Kl N 767
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Annual General Assembly
July 20 - 23,1999
Vancnuver, British Columbia

Moved by:

Chief Carol McBride
Timiskaming First Nation

Seconded by:

Chief Stewart Phillip
Pentictod Indian Band

Carried

For 160
Opposed 30
Abstentions 10

."

Cenified copy of a
Resolution made the 2Znd

day of July 1999 at
Ymlcouver, British

.. \

,/z~,
National Chief

Resolution No. 5199

SUBJECT: Motion to Implement the Delgamuukw
Decision.

WHEREAS the De/gamuukw case. decided in 1997. by the
Suprcme Court of Canada was a landmark case in the law of
Aboriginal title. which clarified the law and carried with it
major policy implications; and

WHEREAS the Assembly of First Nations. through
Confederacy Resolutions No. 2198 and 3198. and General
Assembly Resolution No. 34/98. adopted a work-plan and
principles related to the implementation of De/gamuu1cw; and

WHEREAS lhe AFNfDlAND National De/gamuukw
Review was a good faith attempt by AFN to try and work
with OlAND to implement the De/gamuukw decision in the
context of partnership between Fim Nations and the Federal
Crown: and

WHEREAS the Government of Canada refuses to change
the Comprehensive Claims policy to recognize Aboriginal
title in confonnity with the De/gamuukw case, and is using
the De/gamuukw National Review pr~ess asa smokescreen
for the continued refusal to recognize Aboriginal title; and

WHEREAS because of Canada' s refusal, the AFNfDlAND
National De/gamuuJcw Review has been unable to bring
about any positive changes to the federal Comprehensive ..
Claims policy hut it has been usefUl in resc:arch and
education at the conununity level; and

Head OIficelSiege Social
_Territory of Akwesasne. RR#3. ComwaU Island. Onlario K6H 5R7 Telephone: (6131 932-Q410 Fax: (613) 932-Q415
Territoire de Akwesasne. RRII3. lie de Cornwall K6H SR7 Teillphone: (613) 932-Q410 T81iicopieur: (613) 93200415



Annual General Assembly
July 20 - 23, 1999
Vancouver. Britisb Columbia

.,

ResolutiOn No. 5 /99

WHEREAS the Government of Canada continues to usc the
AFNlDlAND National De/gamuukw Review as an excuse
for not changing its ComprehenSive Claims policy. despite
clear statements by the AFN leadership that the Review was
not intended to delay implementation of the De/gamuu;'...
decision; and

WHEREAS In light of the foregoing, the AFNlDlAND
National De/gamuukw Review has become prejudiCIal for
those First Nations who assert Aboriginaltille and who want
the De/gamuukw decision implemented; and

WHEREAS it has now been almost 2 years since the
Supreme Coun of Canada rendered the De/gamuukw
decision, and the Assembly of First Nations bas reached the
end of its patience;

THEREFORE BE IT RESOLVED that the name of the
De/gamuukw Nalional Review be changed to the
De/gamuu/cw National Research and Education Initiative;
and

BE IT FURTHER RESOLVED that in addition to the
De/gamuukw National Research and Education Initiative, a
new process be instituted to bring about a more immediate
and effcetive implementation of the De/gamuukw deetsion
consistent with the prineiples of AFN Confederacy
Resolutions Nos. 2198 and 3/98 lind General Assembly
Resolution No. 34198; and

BE IT FURTHER RESOLVED that the new process be as
follows:

Phil Fontaioe
Nationlll Cblef

• that the process shall be called the De/gamuukw
Implementation Process;

... - ...~~~~



Annual General Assembly
July 20 - 23.1999

. Vancouver, British Columbia

3

. ,;.

Resolution No. S /99

•

•

that the process be managed and directed by a
Special Committee Co-Chaired by the National
Chief or his designate. Ghislain Picard. and Cluef
Arthur Manuel with representation from those First
Nations with Aboriginal title who have not
submitted a claim, First Nations whose claim has
been rejected. First Nations who are not negotlatmg
under the 1986 federal Comprehensive Claims
Policy, or First Nations who are negotiating under
the 1986 federal Comprehensive Claims Policy, but
have publicly rejected the 1986 federal
Comprehensive Claims Policy and commit to itS
replacement with an alternate approach which is
based on recognition of Aboriginal title consiStCllt
with the DeIgamuukw decision:

that the process review the 1986 federal
Comprehensive Claims policy with a view to
developing an alternative approach which is based
on recognition of Aboriginal title consistent with the
DeIgamuukw decision.

Phil FoataiDe
Natioaal Chief

_BE IT FURTHER RESOLVED that Canada be urged to
agree to this process, resource it at the national level, and
participate jointly through the establishment of a panel of
expertS to review the 1986 federal Comprehensive Claims
'Policy and make recommendations on an alternative based
on DeIgamullkw, to be convened no later than September 1M

,

1999, and to report to Canada and the Assembly no later
than October 30". 1999; and

BE IT FURTHER RESOLVED that the fedmif
government establish a DeIgamuukw "test case" fund; and

BE IT FINALLY RESOLVED that if Canada refUses to
cooperate in this process, that a court action be latulched by
the Assembly to strike down the policy and replace it with a
policy and process consistent with the principles and
standards laid out by the Supreme Court of Canada in
DeIgamuukw.

..-------- .-.
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RESOLUTION NO. 4/2000

DRAFT

SUBJECT:

MOVED IlY:

SECONDED BY:

CARRIED

Ddgam:",k-,J; Imptemenlation Ptoces.

ChiefCa~ Jahn. Seton Lake St'nt'itnc N;:,tton. '&ritish Colurnbi£l

Chi.f Carol MeBride.• Timi,kaming First Nation. Quebee

WHEl'tE.">S by Resolution 5/99, ,h. First N.clon,.in.Asse1nbly made tho following dcci'lOns:

• To escabli5h [h.:: Dtlgrrmuukw Implcmt:QC\oon Process in otder co reviav the.
ComptehCIlsive Clnim. Polie;y. with. view to develop lUI .ltorn.ave .pptcac:h based
on rccognition ofAborigin.u tide.

• To Utge C:uuda 10 plltticipo.tt in this process tlu:ough the joint estabtis1unen' ora
Pnnel of E:<pe:ts to review the Comprehensive Chums PoUcy. nnd to teport to thc
Assembly by no l.ter thllll October JO'h. 1999. .

• Th.t irCnn.w.. tea"es to coopera'e in this ptoce••• the Assembly ,h:illl.unch.
cou<' .etion '0 ,erike dO\vrl the PcUcy and ,eptaee it with. poUC}, IUld p,oe...
con,isten, wi'h Inc principle, and .n",dro:d, laid ou, by the Sup,eme COUl" of
C...".dn in D'{g_uuh».

WHEREAS the AFN Coprederacy subsequently .dopted Resolution 7/00. following·up on
Re.olution 5/99, by <tdopting and .ffuming the AFN Consensus S,.,eme"t ofJ"nuor/ 28, 2000.
approvi,,!!" the "Dtatt Strotegy FromewQ,k On the Recognition md Affirm.tion of ....boriginal
title", by making the following dl:cisi.ons: '

-- •

•

•

M""d".. the D''Jtf11lulI,w, Implement.tion Strategic Committee (DISC), e..abUshed in
Resol...tion 5/99. to el.bolate the mategy Cram....ork into" ftln 'trategy documen'
.nd actlon'plan;

Mond... 'he D,(g"",.ubz! Impl....""..tion Strategic Committee (DISC) to develop (.)
a btldge' '0 finish dnfting the "ratogy. and (b)" budge, '0 implement the str..egy;

Direct the N .tiona! Chief and ,he E..~ceuli"eCom.tl\ittee '0 identify funds within 'he
,\FN at e1sewbere '0 r""oUtce 'he DtI//.mm!eP lmplemCIltntion Saategic Committee
(D tSC), and mOle putieU!:u:ly '0 fund 'he .bove b"dse,,;

COpy m DISTRIBUTION 0

--JI
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RESOLUTiON NO. 4/2000

DRAFT

• Mond.te 'he Exocuuve Committee ""d ,h. D'igamJlJlkw knpl<mcnt,uo<> Stra'egtc
Comn-.1ttce (DISC) to jointly ov~sce the implernentdtion of 'he scr.",gy;

• Require a progte.. repot' by the National Chief and D'~""luukvhnplemem.tior.
Strategic Committee (DISC) Co-Ch:lir, Chief AIthUJ: Manuel, to 'he AFN :\nnual
:\....nbly •.

WHEREAS the federal gm'emmc"flt h.s, SO f:1l. refused to changes its policies nnd p,aetises '0

co"fo= to 'he new leg>! st:md""ds regm:ding Aboriginal tide, m by the CoUJ:r in D,fg,=uuhv;
and

WH:£REAS corresponde:'lcc 'nns been e:!tchanged wich the Prime ~Uniste: nod the ~tini:;[er of Indian
Affni:s. :tnd i\ series of mc:cings has taken place with 5erUor offici....ts f=om Indian Aff~l!s. JU:luce :J.nci :he
Ptl\."Y Council Offi<:e. in ordet to obtUn their c:ommitttu:nt to i\ process of (eview iU'\d re\'ision of the
CompcchenlSive Claims PotiCYj llnd

WHEREAS ro date, the Gov..nrnent of Can.da rejected the AFN propo"l for a ll~uonal

r""iew ofi" comprehensive eL'tims Policy by w"'! ofale'te< from Minisrer Nault. dated July ~m.

2000;.nd

WHEREAS in secord.llee with Resolutions 5/99, and 7/00, the D,lgomuuKw Iotplementotion
Strategic Committee (DISC) has met .nd developed a Sir1ltegiework-plan OS described in Report
of the Co-cha;u:

THEREFORE BE IT RESOLVEIl that in SUppOl:t of the N ationa! D,(gl1'JlJJl'hv
lrnplem<tt'ation Prexes" the First Nations-i,,-A..embly he<eby .eeepts and adopts the
D,lgllJ71l1u!<w knplementa<ion Strategic Co,nmlttee (DISC) Report of the Co-Chnirs.

COPY·D DISTRIBUTION
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RESOLUTrON NO. 4/2000

DRAfT

•

•

M:md3te the E"eeuti.-e c.,n-.mittee :U1d the DtlgU111uukv L"t1plcmentacioll Str3tegic
Co=ttee (DISC) :0 jOintly o,'erSee 6.e implementation of the stracegy;

RL'<JUire 3 progress report b!' the Nacon:l! Chiefnnd Ddg"''''ukw ImpLememation
Strategic COlr.mittee (DISC) Co-Cbir. ChiefArthur ~Ianuel, to ,he .\FN .\lII1u:U
.\s.:)emblv.

WHEREAS the federal go\'cramenr has, so f>t. refused to ch:mges irs policies and pr.etises to
conform to the new legal stnndards regarding Aborigin:l! ade, set by the Court in Ot{gamllukv;
.nd

WHEREAS correspondence has been e~ch3.r.ged with the Prime ~'[ini:;tet ;\='ld the ~[jnlStet' of Indian
Aff:tirs. nnd asc:ric:s of meecing'3 has taken plolce with senior officials from [:ldian Affairs. Jusucc: and the:
Privy Counc~1 Office. in otder to obtain their commitment to a process of review ana revi"ion of the:
Comprehensive: Claims Polic,; :l.,nu

WHEREAS to date. rhe Gm'ernmem ofemada rejected the AFN proposal for a nanonal
re\,jew of its comprehenSIve chams Policy by woy ofa letter from Mimsrer Nault. d:lteu July ~_h.

1000; and

WHEREAS in accordance with Resolutions 5/99, and 7/00. tbe Vtlgmwllku Implementation
Stracegic Committee CO ISC) has met and developed a strategic work-pL'II1 itS desctibed in Report
o [ the Co-chairs;

THEREFORE BE IT RESOLVED rhat in supporr of the Nanon:u O,Ig'1111lfultw
Implementanon Process, the First Nations.in-Assembly hereby accepts a"d .dopts the
V,'~amlf"kw Implementation Str.tegic Com.-nirree (DISC) Repott of the Co-Ch.irs.

COpy D DISTRIBUTION D

_________ J
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July 11, 2000

Assemblee des Premieres Nations.

1. rue Nicholas. piec. 1002
Ottawa (Ontariol K1N 797

Telephone: (6'31241-6769 Tell!copieur. (SI3) 24'.5606
nrm://www.afn.ca

The RighI Honourable Jean Chretien, P.C.. M.P.
Prime Minister of Canada
Langevin Block. House of Commons
Ottawa. Ontario

Dear Prime Minister:

Re: CompreheMive Claims Policy Review

Thank you for your letter of June 7,2000, wherein you advised that you were referring my leller
of May S, 2000, to Minister Naull for" response.

I received a response from your Minisler by lelter daled July 4, 2000. which also responded to a
proposal I tabled with his officials on May 9, 2000. The proposal was an invitalion from lhe
Assembly of First Nations 10 the federal government to jointly undertake a major overhaul of the
comprehensh'e claims policy in light of recent developments in the case law, particularly, the
Delgam....../rll· decision oflhe Supreme Court ofCanada. which was handed down in December
1997.

Regreltably, Minister Naull responded lhat he was "not willing to contemplate a major review of
the comprehensive claims policy at the nalionallevel at this rime." I have no recourse but to
appeal to you, as leader of tlte government of Canada, to reconsider this decision.

I realize your relucrance 10 Involve yourself in matters which are within the purview of your
Ministers. But the major overhaul contemplated by our proposal is beyond the mandate of the
Department of Indian Affairs and justifies your direcl involvement. Moreover, I know you havc
maintained. throughout your career, an abidlng interest in Indian Affairs, which placed you at the
forefront ofall major change;' in Indian policy in recenl times.

This interest manifestellttself in the Aboriginal Platform documenl you personally endorsed and
released lIS Leader of the Liberal Party in 1993. which contained a commilmenl"to undertake a
major overhaul oflhe federal claims polley on a national basis". You had the insillht in lhal
document to realize that lhe claims policy Was "out of step with the legal :IJ1d political evolution
of Aboriginal and trealy rights" and thaI it had not been substantially changed, except in 1980.
since it was originally introduced in 1973.

1...2
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The introduction of the firs: land claims policy in 1973 was a significant moment in the historv
of Indian policy. You were Minister of Indian Affairs at lhe lime and as you will recall. the lhen
Prime MiniSler. Pierre Elliot Trudeau. got directly in':olved in the policy debate. In fact. Mr.
Trudeau had publicly declared his refusal 10 cocollnize Aboriginlli rights. However. When lhe
Ca/dcr case was decided by lhe Supreme Court of Canada. he had Ihe integrity and humility to
admit that he was ,,';rong and the policy was changed under his leadership and yours.

The next significant moment in the history oflndian policy was in 1982 When s. 35 was added to
the Constitution of Canada. You were the Minister of Justice at the time and played an important
role in enshrining Ihe follOWing words into the Constitution:

The existing Aboriginal and treaty rights of the Aboriginal peoples of Canada
are hereoY recognized and affirmed.

The Supreme Court of Canada attached a great deal ofmeaning to the words "recognized and
aftirmed" in the Sparrow case which was dccided In 1990. Yel, the comprehensive claims
polic)' has not been changed to bring it in line with s. 3S and the numerous cases which have
interpreted it since 1982, the most recent of which is De/gamuukw.

[ bel ie"e we arc at a significant junclure in the history of Canada. A major policy change is in
order - il will require leadership and a sense ofjustice to initiate and carry it OUI. The Assembly
of First Nations is willing to work with you and your government to meet this challenge.

1hnpe you will give this maller timely consideration and I look forward to meeting with .you to
discuss your favourable response.

//1reIY,

: j, J _
CL<i.f?~·

Phil Fontaine
National Chief

-

,
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Minis:er 01 Indian Alfarrs
and Northern Development

::lH,l:: - ~ 2000
Mr. Phil Fontaine
ABBembly of First NatlonB
1 Nicholas Street, Suite 1002
OTTAWA ON V7P 3J3

Oe.r Mr. Fonta\rle:

Mlnlslre dss Alfalras
Indiennes et du Nord canadien

I am writing in response to theprapesal yeu tabled with my officials on Mav 9. 2000.
calling for the ntablishment ef a panel ef experts to review the comprehensive claims
policy, It Is alBo to follow-up on your Mey 5, 2000. letter to which the Prime Mlnllter
replied an June 7, Indicating that I will buespondlng an his beh:llf and elsa to yaur
letter of June 215", 2000.

The Supreme Court of Canada in the DelgamuullW declalan shed more light on
Aboriginal title and lent Ite support to negotiatione all the way to rellolva luues of
Aboriglnel title. While the Government of Canada Is not in II pO$ltlon to recognize,
Implicitly or explicitly, site specific Aboriginal title a priori, I believe our policy of lIlItIking
negetlated rellolutlons of outatanding issues of Aborlllinal title is consistent with the
DelgamuullW decillion and the law generally.

After having revie'Nlld your proposal thoroughly, I maintain my view thet the
comprehensive Claims policy Is suftlclontly ftellible to accommodate the concems of
First Nations, As. I mentioned on several occasions. I am not willing to contemplate a
major review of the comprehensive claims policy at the natlonallevel at this tlme. My
view Ie that ttla "egotlation pro.....a, at each of our tebletl sero.e ttle country, wh_ tho
unique circumstances of each claim c.sn be !alcsn into account, Is the best -V to
resolVe outstanding luues at Aboriginal rights and title. FUnhennore. sInce moat
settlements have to involve provinces and tenitories, we fmd that most reilll ~nae can
often only occur at the tablellwhere provincial or territorial governments participate. I
romaln convinced that the Individual negotiation table. 86 well as thG regional .
proceU88 which are In place across the countfY, such as the one we have with the
l:IrItlsh ColUmbia summit, tne proposed mBde-ln-AUantic process with the Mrkmaq of
Nova Scotia, the scoplng-aut ellerclSClI proposed to the A1gonquin6 of Quebec and the
approach being developed wtth the Innu" MantagnalsClf Mamuilun, bear the be8t
aha·"..... to flnd mutuallv _lIraaable approllche. to me.t tha "aad. :and intaralltc of aU
parties. .

.•./2
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I am alWays laaklng forward to creetive appltlllchea to laues raised by the vartou&
Aborigina. groupe. I am convinced that. with the good Will of al~ InnClva1lve solutions
can be found to resolvll issues in a mutually s8tlsf.ctory manner.

I look forward to our continuIng dialogue on maltanl affeetlng Finlt Nation••

Yours IIlncerwlY.

Robort D. ult. p.e., M.P.


