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Dear Chief Williams:
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Tel: (~16) 323-4360

Fax: (~16) 323·4682

Re: Road Allowances
1986 Indian Lands Agreement
Six Nations of the Grand Riyer

Thank you for your letter of October 29th. The issues which you raised required
some internal discussion. I understand that additional materials relating to the
road allowance claims were forwarded by Mr. Monture to enable us to better
understand their nature and swpe. .

Mr. Pai~lt"'y'S letter of October 13th ~tS out :In· general trirm~ tJ1~ ~vince's

policy on road allowances. This policy is based on two presuipptions which' are
rebuttable with proper historical data.

The first presumption is that if following a land surrender, roads were built to
"open up" the adjacent land, then a First Nation would have benefited from the
higher prices obtained for the accessible lands when sold.

The second presumption is that if surrendered lands were sold and the monies
from such sales were credited to a First Nation, and roads were built thereafter,
then the First Nation would be viewed as having received fair market value for
!.he lands at the time of their sale. As I said, these presumption~ are rebuttable
with case-by-ease research and data jf it is available.
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Our Negotiator, Hugh Paisley, has been instructed to work with your research
team on a case-by-case basis to evaluate mid accept, where possible, the evidence
which can be put forward to rebut these presumptions. This focus on the road
allowance claims can prOceed immediately as you have requested and each case
can be reviewed as the evidence is brought forward.

I hope this will assist you in understanding the road allowance policy from our
perspective, and at the same time, enable you to appreciate that given the proper
evidence, road allowance claims can be honoured.

Sincerely yours,

C.!. (Bud) Wildman
Minister

cc: Mr. Hugh Paisley
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Ittt:bSIX NATIONS COUNClLJ «1r :
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P.O. BOX 5000 OHSWEKEN, ONTARIO CANA.DA NOA lMO

Economic Development: 445-0093

Housing: 445-2235
Research: 445·2053

Welf;u-c: 445-2084

Fax: (519) 445-4208

October 29, 1993

. Office: (519) 445-2201

Public Worb: 445-4242

The HonourBbl~ C. J. (Bud) ~ildmBn

Minister Reaponoible fo~ Native Affairs
11th Floor
720 Bay S treat
Toronto, Ontario
M5G 2K1

Dear Minister Wildman:

Ra: Road AllowanceB
.1986 Indian Lande Agreement
Six Nations of the Grand River

Pleaae refer to the attached October 13, 1993 letter from your
Provincial Negotlato~. Hr. Hugh Paisley, addreBsing the above noted
:laBue.

Without a doubt, the Six Nations Council la diBturbed by the
Province of Ontario' B about-face in theBe negotiations, especially \Jhen
all the research and calculations had been jointly completed for
presentation to the Six Nations Council in December 1992, in preparation
for our memberships' ratification. Furthermore. we perceived this
contradiction aa placing Six Nations' positive relations with the
surrounding Hunicipalitiea in jeopardy.

Hinister ~lldm8n. the Six Nations Council supported the legislative
implementation of Ontario's Bill 200 being "An Act to coofirlll Ii

certain Agreement between the Governments of Canada and Ontario" Bnd
Federal Bill C-73 being "Au Act to p~ovide for the implementation of
ao agreAment respecting Indian Lando in Ontario". We did this on the
principle that issuos where redraas was required; where "problems" exist
In surrendered Indian reserve lands, where unintended Provincial
interests 1n Indian lands might possibly exist and where errors exist in
the 1924 Indian Lands Agreement, much of which 1s outlined in the
enclosed four page summary. I might add, Six Nations Council supported
this legislation, appearing before the Legislative Committee of
Parlia~ant even when faced with opposition from other First Nations and
Ontario Indian Associations as the dedicstion at that time by the
Governments of Ontario/Canada and Six Nations \Jas to "clean up" and

. . . /2
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resolve through peaceful negotiations agreements covering specific
parcels of land. The Ontario Government of the doy committed itsalf in
promoting ita Bill 200 aa the medium for the issue of Road Allowances to
be negotiated and settled. However, the letter of October 13, 1993,
leave8 the conclusion that the First Nationa; eBpeciall~ Six Nations,
wera deceived to obtain their support for Bill 200.

Be that aa it may, Six NatioDs ia etill prepared to resolve the
many outstanding issues where Six Nations intereBt ia maintained within
the physical boundaries of the Hunicipalitioa. Furthermore, we are
adamant that the road allo~ance i88u80, both open and closed, will
require immediate resolution; hopafully through the medium of peaceful
and constructive negotiations offered in the 1986 Indian Lands Agreement
legiBlation.

Therefore, Six Nations is strongly advising that the exclusion
being proposed for road allo\.lances from- such negotiations not receive
Cabinet approval to avoid all necessary inconveniences at the Municipal
levels as a means to have these issues fairly and adequately addressed.

Hinister Wildman. the Six Nations Council requirea your immediate
response to this iasue and the commitment to fair negotiations.

Sincerely,

SIX NATIONS COUNCIL

Steve Williams
Chief

S\.l:pl

Attach.

-...--

cc: Brantford Township
City of Brantford
Town of Dunnville
Town of Haldimand
Township of Onondaga
TO\oln of Paris
Bob Speller H.P.

Jane Stewart H.P.
Ron Eddy H.P.P.
Premier Bob Rae
Sandy McDougall. INAC
Hugh Paisley, ONAS
R. C. Hamilton Inc.
Hurray Coolican, ONAS
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Ontario Nallve Affair6
Secretariat
Oclober 13, 1993

Secretariat des affalres
autochtones de l'Ontarlo

Mr. PhUl.p A. Monlllre
Director
Six. Nations Land Claims Research Office
P. O. Box 5000
Ohsweken, Onlano
NOA IMO

Dear Mr. Monture:

R~: RQ~d Allowance Land Clajm~

~9B BlIY Shlllll
10lh FIOOl. Sullll 1009
TOfOllto. On:ll110
M5() 2C2

Teloohooll: (-l16) 326·04748
Fnx: (416)326.040' 7

~illl, lUG Blly
Ie' ClllQll. bUlr:lIl; 1009
Tt"O"le (Onlllrle)
M5G 2C2

Ul16pl)or,e: (<:10)326-474:)
Tel~coplllJ': (<116) 328·.4017

R~CtiVED

OCT 1)1 1993

SD~ 1'1\.';'1;'''':;
LAND r~f:'" , .

At Llle negotiating meeting on September 22, Ll1e issue of road allowance claims
was on the agenda. You will recall that I had indicated LlJal I felt the road
allowance claims of the Six Nations should uc dealt wiLl1 separately from the 31
parcel project. My reason in suggesting this was because I understood that the
road ailowance dIscussions will bo fat more protracted and less favourable to the
interests of Six Nation~ than Ll1e 31 parcel project and the one should not delay
progress of the other.

I was asked whal (he Province of Ontario policy on road allowances was and I
said thal I would obtain permission to slate it to you at tllis time knowing lhul
it bad Dol been avproYed fonnally by Ule Cl\bintj,

The Province of Ontario's position on road allowance claims varies upon where
the road allowances are IOC3.ted (ie. within 11 municlpll1lty or contiguous [0

existing reserve lands) J as well as. the present llI1d future use of t.he road
l\l1owance.
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resolve through peaceful negotiations agreements covering specific
parcels of land. The Ontario Government of the day committed itBalf in
p~omotlng its Bill ZOO as the medium for the issue of Road Allowances to
be negotiated and settled. However, the letter of October 13, 1993,
leaves the conclusion that the Firat Nations; especially Six Natioo~,

werQ deceived to obtain their Bupport for Bill zoo.

Be that as it may, Six Natioos is still prepared to resolve the
many outstanding issues where Six Nations interest is maintained within
the physical boundaries of the Municipalities. Furthermore, we are
adamant that the road allowance issues, both open and closed, will
require immediate resolution; hopefully th~ough the medium of peaceful
and constructive negotiations offered in the 1986 Indian Landa Ag~eement

legiBltltlon.

Therefore, Six Nations ia Btrongly advising that the exclusion
baing propoBed for road allowances frolll. such negotiations not receive
Cabinet approval to Bvoid all necessary inconvenieoces at the Municipal
levels BS a means to have these issues fairly and adequately addressed.

Hinister Wildman, the Six Nations Council requires your immediate
response to this iBsue and the commitment to fair negotiations.

Sincerely,

SIX NATIONS COUNCIL

Steve Yilliarns
Chief

S\.J:pl

Attach.

ec: Brantford Township
City of Brantford
Town of Dunnvilla
Town of Haldlmand
Township of Onondaga
TOloln of Paris
Bob Speller H.P.

Jane Stewart H.P.
Ron Eddy H.P.P.
Premier Bob Rae
Sandy McDougall, INAC
Hugh Paisley, ONAS
R. C. Hamilton Inc.
Hurray Cooliean, ONAS
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Ontario Native Arrair6
Secretariat
October 13, 1993

Secretariat des aHalres
autochtones de l'Ontarlo

Mr. Phlll.p A. Montllre
Director
Six NaUons Land Claims Research Office
P.O. Box 5000
Ohsweken, Onlario
NOA IMO

Dear Mr. Monture:

R~: R~d Allowance Land ClaJma

~eB Bay Sireel
10\h Floor. Suite 1009
TOlonlD. On:arlo
t.l5Q 2C2

Teillohooe: (-116) 326-·4] 4;)
Fllx: (~16)326·040·7

~tlll. lue Bll)'
Ie' r:t"Il11. bU/r:lll: 1009
i<."Ol'IC (OnlZHlc)
M5G 2C2

TAI~pl)or.e: ("10) 326-474:)
Tel~copleJ': (416)326.4017

R~(tiVED

OCT 1J1 1993

5D~ t-II. ';'1 ;." .:;

LAND r~f:'"

At the negotiating meeting on Seplember 22. the issue of road allowance claims
was on the agenda. You will recall that I had indicated that I felt the road
allowance claims of the Six Na.tions should uc dealt with separately from the 31
parcel project, My reason in suggesting this was because I understood that the
road allowance dIscussions will bo far more protracted and less favourable to the
interests of Six Nalion~ than the 31 parcel proJ~t and the ont should not delay
progress of the oth~r.

I was asked what the Province of Ontario policy on road allowances was and I
said that I would obtain permission to state it to yOll at t1Jl.g time knowing lhut
it bad DOL been approved ronnally by dle C!\biot{!,

The Province of Onlarlo's position on road allowance claims varies upon where
Ihe road allowances are located (le. within a municipality or contiguous [0

existing reserve lands), as well B9. the present and future use of the road
allowance.
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Broadly speaking, Ule Province of Ontario will not provide compensation for
existing pllbllc highways. Road allowances 111at may be requIred in the future
will not be transferred but compensa.tion can be negotiated. Roads providing
access to private land cannot be uansferred and Ontario will not compensal~.

Other road allowance cases not falling into any of tho categories aboye­
mentioned, could be transferred where appropriate or alternatively compensation
would be paid.

Although Onlario'g posWon with rcspecl.lo road allowances is as noted above,
Onl.ario will consider each circumstance On its own facts to determino whether
the surrender document and the context of the surrender documents will sustain
111is position.

It would bo my percel)Uon that the preparation of road allowance claims by Six
Nations, 111e.t Ontario iii propared to discuss under tile terms of this policy I will
require extensive work b0l11 as to the evidence required and argument on a case­
by-caso bH..'lis as to why any particular road allowance claim should be
negotlated_ :If any road allowB.n('.o claims are to be negotiated my understanding
is that tile ~ppra.isa1 process In such claIms is mOre difficult and time consuming.
It Is for lh~e reasons I am BuggesliIlg we pursue the 31 parcel project to
conclusion first.

I would be pleaSed to meet with you informally to discuss Ulis leller and your
views as to how Six Nations would like to proceed willi tlJe road allowance
issue.

Yours truly,

Hugh S. D. Paisley I QC
Provincial Nogotlator

cc: Sandy McDougall
Barry dcGrandls
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TAUO'OL19X~, xuvmt ·and AUOUJl JJ .A'.

W~YN~ PAMAJEWON, ROGER JONES,
MARGARET JONES and SUSAN PAMAJEWON,
in thair personal capaoiti8i and in
their representative capaciti81 on
behalf of all membara ot the SHAWANAG~

BAND OF INDIANS 1 ~nd tha ATTORNEY
GENX~AL OF CANADA

Harlene Thomag and
N.n.tt. ROlJM for the
appaJ.l~t the Attorney
General ot Canada

D~vid Nan~Qg~hbow

and ~oger Datl.lQl Joneg
for the appellantm
Wayne pam.aje.....on, Rogar
.Jon•• , Marga;ret Jones,
and Susan Pamajewan,
in their par.anal
oap.citia. and in
thair repree,nt.tive
capaoitia. on behalf
of all member. of thQl
8hawanaqa ban~ ot
IncUoiJ1/»

v.T.S. NcCBbe, Q.C.
for tha responC1ent the
Attorney General of
Ontario

NO en. ~ppearipg for
'the o~h~r plaintiffa
(raspondant•. )

H.ard= June 25, 1993Defend2U1te
(Appellant!!)

BET WEE N : )
)

DON HOPTON J ' DAVID rOOT!, EDWIN KLINE, )
and HILl\KA NUPPONE, on t,heir own bahalf' )
an~ in their capaoity ~" officeru of the)
8KE~RYVOR~ RAT!~~YER6 ASSOCIA~IONl 1
~nd tLRNOR NEWPORT 4 SHARON KAMM and )
JOHN DRABUK, on their own b~half and in )
their capacity •• directors of th. )
SK~RRYVORE RAT~PAYERS ASSOCIATION, ~nd )
the ATTORNE~ G!NERAL FOR THE PROVINCE )
OF ONT~IO )

)

Plaintit:ts )
(Rttbpondan ts·) )

)
)
)
)
)
)
)
)
)
)
) .
)
)
)
)
)
,)

-and-

.BY TUB COURTs

This i. ~n appedl from a jUdqm.nt of Montgomary J. deolaring

that Sh~wana~a ROlld is a public road and 9rantinq a permanent

* Tarnopolsky J.A. die~ on September 15, 1993.
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injunction re.training the ShawanafJa Band of Indian. '[the BAnd]

from pr.ventinQ public aeO.81 to the road.

The Googrl;hy Ina §~.tQ;Y At ~. 1014

P.03

Th~ ca~~ prodeeded at trial O~ th~ basis of A det~il~d

Agread stat~ment of facti, and .oma viv. vea. evidend.. A map of

thQ A~Qa wa. attaohed to the A9r••d Statement of raots tor u•• at

trial and iK r~produce~ ~B an app~ndix to th.,$ ~e~son8. A••hown
, .

on the map, Shawanaga Road rung some five miles throush Shawaryaga

Indian ReB~r"'Q (R'egarvQ No. 1i) .trom Hiqhw!(y 559 (8hebeah~kon9

Road) to the western houndary of thll R~e~rve. From there it

continueB w••t throuqh Crown lend to Shawanaga Landinq (Ralerva No.'

l7:a) on Geo,:'gian Bay. The Bhawanaga. ~and who live on th~ae

reeerve~ ~re part of the Southeastern Ojibwa of thg north shores of

Lake Huron an~ Gaor;ian Sly. In 1850, Chi.r MUokatehmilhoquot ot

the Sha~an.qa Band was amono tho~e who ~iqne~ th~ Robinson-Huron

~r~~ty eurr.n~ering the land eave and except eeveral area~ which

became re~@rves. The portion of 5haw.na~a road at i ••ue in this

aotion travele t~rou9h Re~8rVe. 17 and,· theretore, ill 'on

unBurrend~r.d land.

Th* tirst,re.terence to any mRjor rOAd in the area wa. to

the "North West Ro~d" in the· Report of Colonization Roads tor 1871.

The North We.t Road beqan al a .hort ~oad leading no~th-w.lt trom

Par~y Sound village and was built tor the purpose ot mQttlement.

The Govmrnmant of Upper Cana~~, and ~ub8equently Ontario, tunded
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tha oonstruction ot arterial roads fluc:h as the North WQSlt Road·

ontirely but it~ support for the d8velop~Qnt of acca~' roads was

,lim!ted to s\Jbl!J~eilllin9 the etfqrt. ot loc:al re!lir:1e.nt8 and. induzstry ..

maoh y.ar,·, the North W~.t: ~oad wal extended a 'lIhor,t

~i.t.noe and in 1879 it entered RaJ,rve 17. Year. 1.t.r, in.1934,

the Province of Ontario r.pl.c.~ it with Highw~y 559 (the

nShebe&h~kong Road"). Althouqh,the right-at-wax was not formally
, ,

traneterred to OntBrio"thg matter w~. relo1ved. by the Band'and the

Department of Indian At.tairs. Highway 559 now conn,ects with the

TrAn!-Canad.a ~igh~ay which wse built aero•• the north-e••t corner

o~,th. Rel.rve in 1958 after a formal surrender and the pay~.nt of

compen••tion purauant to a Ban~ Counoil Relo1ution and the con.ent

of the Governor~in-Counoil.

RGturning to the oriqinl ot Bhawanaqa RoaO, ReJ.rv•• 17

and 17a were' home to the Bhawanaqa Band a.nd, although access

between Reserv., 17 and Plrry Sound was tacilitated by the North

West Road, Shawanag. Landing (ReServe 17S) could only b. r.aeh,~

from Parry Sound by a wat.r journey of .everal hours dur~tion.

ThUS, durinq the 1880'. the BAn~ out a trail that branched off from

the North WtUIIJt Road and trAvelleci west thr:ouQ'h Rel.rve 17, out

throu9h Crown landi and on to Shawanaga Landing.

Bhawan&9a Road wa. and continue. to be an unp.ved .~ndw,

ba.ad road. Roads in the area are difficult to maint_in bgcause
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the terrain i. rout;Jh and rocky, the underbru.-h, qrowB up, the

winters ~r~ eevera an6 fires,caueo 'eroillay to burn an4 trees 'to

fall acrOl1l them. In 1889 thG Shawanaga Sand wrot.e to th~

Commissione4 of Crown Lands for a~!iltanC. in repairing Bhawanaq~

Roa.d notin9 ita ,U•• by lumbllX1n&n an6, for Her Majesty', mail and

obl'!larvin9 it to be "onG of the u••tul road~ in t.hi•••ction of the

countryll. ~hB' ~rovino. qrantQd the Ban~ fund. for mAint.~nanee in
~ , ,

the two year. following ftn~ Chief PAwi~ oversaw the work. ~ith the

e~oeption of 'this occasion, though, Bhawanaga Road ~aB maintain~~

by ~tatute labour partormed by band mambers and oth~r. until th~

1920'B. statute ~abour wa!! the duty imposed on certain ma.;J..e

re~id~ntB to eontribute their labour to the maihtAnanC& ol roads

With the advent of thg automopil., it beC8me desirAble to

tit the road for & rtew kind of traftio. In 1923 tha ~an~ purchased

two road scrAper~ and in 1924 ~pproval wa. given by the fe4eral

D8par~mQ~t ot In6ian Affaire for an .xpen~iture ~rom the 8and'~,

capital tun~ to, improve the 'road. When the provincial Minister of ,

PUblic Works rltuBe~ a petition in 1927 ~y band memberl .~d local

raBidant. ,for ~ qrant to make the road safe for motor traffic, the

Band r ••olv~d to'Bpen~ its own fund!!. Ho~.var, on the adyie. of

John Daly, the I~~i~n Agent in Parry Sound, the taderal,Department

~f ;ndian Affair. d~nied authori.ation,!or the .xpanditure. The

following ,year, aft~r further pQtitione, a ~r.nt was m.~e to ~akQ

two milea of tha roa~ g~fe for motor traffic.
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50\ SUb6i~y from the Province to builO Sker~yvore Road, connecting
. .

Skarryvora to th~ .t~.tch of Shawanaga Road that is betw.en the. .
Between 1969 and 1972 the houle, an4 oott..~.. ot

Sk~rryvore were built and .old. During the confttru,ct!on periOd,

. the devoloper X'.oeivad pennission from the Band to ereot .i~n.

alon~ Shawana~~ Road, dir~otinq motori.t. to the Ske~ryvo~~

development. At the time ot the trial, ap~roximatelY 22 familieR

lived yea~ roun4 at Bkerryvore.

In .the mid 1970'. the Sh~w~naga Band began to raeeiva

complAint. trom Sk.rryvor* cottager! concerninq th. condition of

Shawanagc Road. The Band con.idered the matter and decidad thAt it

wa. tin~ncial1y unable to improve the ~tandard of maintenance. In

1976, it CAme to the attention of the Ministry ot Tranaportation

and Communication that Shawanag. Ro.~ w~. in dierepair, the Band

was .financio!l11y incapabl~ ot ul?dertaking r~con.truotion and the

Skerr~vore Local Roeds Boa~d did not havm juris~iotion to expand

tun~a tor ~oad worka within the Reserve. ~ha Ministry allotted

funds tor cl.arin9, gra~i~g, drain~ge an~ granular b••e trom the

w•• t and of ShAw~naga villag@ to the welt ~oundary of the Res~rv~

and the Eland ilupplied the san" till..

In 1976, th8 Band pa~8~d a by-law un~.r Section 81 of the

Indian Act re.trieting the. u~e ot th7 road on the RelarVe. In th~

winter Of lr;J77-7 BI . thl Sker~yvor8 Local Roads Boarc1 paid for

snowploughinq on a portion of the road on tha R&Berva. In,1978,
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Chi.f M..:cglU'et Jones wrote to the Sk~orryvor. Looal Road' Board

rlating, that the :aant,\ oonlidei-.d Shaw.nag_ Road to ba a private

road. and that anyone umin(J the X'oad without e1ther the Bilnd 1 51

cons.nt or A li~GnQe ~ould be conlidered a tr~epae~er. A dtaft

form of a lioenoQ was enolo••d. By r ••olution on April 13 4 1981,

thG Band Counoi1 II!Itlltt!ld, that the }load. wqu1d bl clo••" to the

g~n~r~l public until satilfactory arranqem.n~1 could b~ made tor

the Ban~ to reo.iv. compen~.t~on £or the use of th~ ~o ..d. On April

30 , a notice to this effect was published in th& local new_papers

an~ in ,Toronto.

ReBid~ntm of Bkerryvora commen08~ this action l and were

grantQd an interim injunction in May of 1981 to re.train the Band

from intertering with'accesm to the Road. The Band ~.I oomplied

with· the injunotiop and since th~n th~ Provinc. h•• paid th••ntir.

cost ot maintenanoe and repair of the 6ha~&na9a Roa6 trom tha Band

Village to the w••tern boundary of the Re~arve.

·In a decision released February li, 1990, MontQom.ry J. found

the tollowin; ~~otp:

At all tim•• from 1850 the pUblic hae had unimpeded UB~

ot Bhawan~ga Ro~d. !n 1978, but not bGfore, the appellant
~&nd took the position that ~he road is a private road
an~ that the B~nd cau10 and would prevent use of it. by
the ,public' without pay~ent to the Band.'
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Rather than opject to publio u.. of the road, the !anO
encoura91d luoh u•• to 1978. ,

Statute labour on the road was abandon.~ by the Ban~ in
order to enablo provincial .xpancHtur. tor it.. repair and
maintonanoe.

The !ec'1aral 'Oepartmllmt of Indian Affairs hal alway.
oon.id~r~d the road to be a pUblic 'road.

The Provinea of Ontario has ,spent money on the
maintenance and rapair of the road at the invitation at
the chi.!. of the BAnd and thQ tederal D~partm~nt of
Indian Affair. over many year8.

Mon~;omery J. th~n declared ShllwanagL'l Road to b... public

highway by virtu. of the common la~ doctrine of de4ioation and in

a~dition, or in t~. ~lt.rn.tiv" by virtue of ~ provision in a pre­

Conted.ration ,tatute regulating road~ tr.vell~nq through In~i.n

land! which continues in force in Ontario al E. 257 (no~ ~. 261) of

the Munioipal Act, R.S.O. 1990, c.H.~4S.

I.'y.,
I The Dactrin. Or Dedi~ation

At issue is whether the common l«w doctrine of dedication

appliee to unsurren~erAd l.n~ to permit rights to accrue tC.thA

public through ~ oourse ot con~uct on the part of eith~r or both

the Shawanaqa Band and th~ red~ral Government. ~he ~and an~ th.

Attorney General of C&nada lubmit that un.urrendered land ifiJ

inali9nabl. axeapt through formal surrender to the Crown pur,uant

to the Iru:'1:i.sn Act and the .pplioabll fr.aty 1."';. On the other

hand, the ~ttorney General of 'Ontario cont8n~. that the oommon law
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applies without d11t1notion to un8urr.n~.r.d land unl••• a .t.t~t.

el,arly provides oth.rwis•.

At oommon law, to e~tabliBh that a road hal bIen

dedio.ted to publio \.1.' in perpetuity, the party advancinG the

claim' mu.t d-mon,trats':

(a) an intention on tho par~ of the owner to ded~c~t~, an~

(b) acoeptance by the pu~lic at the road al a hiqhway.

(R••~ V. Lincoln (1974) 6 O.ft. 391 at 395 (C.A.)

Th. intention to dedicate i.'a matter of tact that may he

interred from the surround~n9 eircumstanOQQ' ~~r. v. N~~ ,or••t

"Highway Bo.rd (189~), 56 J.P. 517 at ~17 (U.K. C.A.); Rideout v.

Howlett (1913), 13 D.L.R. 293 at '296 (N.B.C.A.); O'Neil v. Harper

(1913), 28 a.L.R. 635 at 644. ~owever, as notad in O'N.il, .uprA,

i'lt 643.,

the proper way of rQ;ardinq thee. ca~e~ is to look ~t thQ
wnole ot the evidence toqathar ••• [because]"h dedioation
must be,ma4e with intention to dedicate. The mere actinq
BO •• ,to lead parsons into the lJuppo.i tion that the way
im da~1oat.d doe~ not aMount to a dedioation, if th~re be
an a.greement which ~"plainlJ the tran.aci:ion. (citing Lord
Denman CJ. in,!arr~clDugh v. Jonn.on (1838) 8 A.t ~. 99
at 103).

Since a fin4inq of dedioAtion reBu1t~ in th. dilpo.ition

of a~ int.r•• t in· land, the whole of the avid_nee must bo caretully
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ex.mine~ to en~ur~ that the dispolition wa., in t~ot,. intended. In

lome Ca~Q6, permittinQ the pUblic to pa~B over one~a lan~ ~as toun~

to m~X'~ly incHoAte an intention to act a•• ";006 n.ig~ourtl and

not an intention tb d~dieat6 a roa~. In sueh oaee8, the ~OQ~ did

not become public: B~t~man. v. pottruff, [1955] C.W.N. 329 (C.A.),

R••d v. Lincoln (1974), 60.R. (2d) 391 (C.A.).

In Dun.tan v. Hell's Gate Ent. (1987) 45 O.L.R. (4th)'

677, 20 B.C.L.R. (2d) 29 (a.CaC.A.), .everal river rafting ccrnp~nial!l
, ,

aou~ht u~e of an .ooe~a road on a ree8X'v6 ~etwe.n Lytton-Lil1oet

Highway &n~ a eQn~ar on the ~ra8.r River where they launched their

rafta. All but one ware content to contract with the Band for the

use ot the ro~d, but H'll'l Gate,~ntarpriB8B in~i~tftd that the roa~

was a publio ,hiqhway. The British Columbia court of Appeal held

that the evid~nce ot u~e and public exp~nditure waB in.utfioient to

a~tabli.h an intention on the part of t~8 C~own to ~edieat~ th~

6:ai1 to ~h. publio tor Ulli! .5' a highway throu9h dedioation.

Rather, 'the Court found the.t the expenditurel!! m@re1:t re!l.ct.~ a

recognition on the part ot the Crown of a publio ~eBpon.ibility to

maka traval over the trail a little 8aI1.%', in the abietic. ot

available'road-. In ooming to that conclueion, the Court referred

to thA Manitoba Court ot Appe.l, in T8~lor v. Clanwilliam, [1924] 4

D.L.R. 218, [1924] i W.W.R. 1153, 34 Man. R. 319 in which MatherB

C.J.K.D. cit.~ with apP~ov.l th. fOllowing passage from the Enqli~h

CAse of nunlop v. York 2
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In a new oountry like Canada it would never do
to admit u.er by the publio too readily, as
avid,nOI ot an intention to dedicate. Such
usar i! very gan.rally permissive, and allowed
in a neiqhbourly .pirit, ~y reason of accesl
to m.elrket or from ona pa-rt ot' a town.hip t.o
anoth• .t" beinli more 'easy t,1'1an by t.he regula,;
lin. ot th~, ro~d~ than thQ'rightg of the owner
Ihould be affected.

P.13

Chief JUfJtioa Mather. ,go•• on to ~paak ot the prairie

landowner

.•• who never ~.am. ot ~bjectin~ until it
b.oom.. nlllceflflllry to UBIil thQ land anc:1 who
would be eurprised by thQ luq;aation that hi.
friendly toleranOQ might 'b. o~n.trued am
evid~nc. of the 4.dication at A public riqht-

, 'ot.-way

'With regard to the Shawanaga ROAd, the learned, trial

j'udge examined the _"id.neG conoerning tha history of the us. and

maintenance of the 'road Qnd ooncluded that "4 prop~r inf~renoe of

intention to dQdic&te the road a8 ,a public road can be drawn with

respect to both the Band and thlt Pepa.rtment of Indian Affair•• ,II

With re.pect, quite ap&rt from th~ principl•• r.f.~~.d to

above wi~h respect to finding~ of dQdication, w. do not think that

it w•• open to ,the trial jUdge to reaoh that concluaion, in light

of the sui ~~n~ri. nature of native title. ~he natura of Inai.n

int.r•• t in land was de~c~ib~d in C.P~R v. 'P.ul, [1988] 2 S.C.R.

654 at 677 ~. fol1ow!~
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Bafora turnirtg t.o the j uriflprudencQ on wha.t
must be done in order to extin9uish the Indian

,intQrla~t in lando l ths llIXllct nature of that
interQl;;t mumt be oonlidared. Courta have
;enerally taken a. t.heir "tarting point the
CAB. ot St. Catherine's Nl111ng and Lumber Co.
v •. the Queen {lBBB), 14 App. Cae. 46 (P.C.) in
which Indian title waG desoribed at p. 54 AI a
"pAraonal and u.utructuary ri'qht". Thil has
Ilt time. been interpreted al meG.ninlj1 tn..t
Indian title i. m~r&ly ~ pa~eonal right which
oannot be elev~ted to the etatuB of ~
proprietary interest BO as to compet'e on.. an
equal footing with other propriatar~

interel!ltm. However, WQ are ot the opinion
that' the right wa. oh.r.ct.ri••~ •• pu;re1.y
personal tor the bole purpos~ ~f Qmpha~ilin9

its· generally inalienablQ natural it oould not.
be tr.n.f.rrad, lold or lurr.nd.re~ to .nyone
oth.r th.n· th. Crown •••• ThiEl feature Of
ina~1.nability wa, adopted ~B a protective
meABur~ tor the Indian population leBt they be
pQr.uade~ into improvident t~an~ac~ions .••..

'the nature ot nativ. tit.le , including the feature of

inaliQnabi11ty I il'J inoonfliatent with the doctrine of dedioation

being applicable to uneurrend.red ian~. ~oth trEati~~ a~d atatutes

reflect tha conoern that native land customs miqht be misconltrued,

an~ in particular, thAt failure by the ·Indians to a•••rt

proprietary r~ght~ agains~ ~th8rB rniQht r ••ult in unintendad. .
transfere ot tho~e intere8t~. The Royal ~xoolamation, the Robin_on

. .
Huron, .Treaty and the succe••iv. Indian Aottl all prohihit the

disposition ot any part ot unlu:renaer~~ l~nd except through formal

!urrandQr to the Crown. The Roy.l Proclamation .tatad

And We ~o thereby striotly forbid, on ~ain of
.our Displeaeure I all our lovin; sUbjectl from·
makin; any pu~eh•••• or Settlemente whatever,

P.104
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. and ~aking po••••• ion of any' of tho L,a.nc!.
above r~serv.~, with~ut our !p~oial l$aV8 an4
Licence for that purpo.e tirat obtain8~.

(RQy~l Proclam~tion of 1763, R.S.C. 1985,
App@ndix II, No.1)

P.15

an~ the Robinson-RUron ~r•• t~ ot le~O prov~~.~ that the ChiQfg and

p~inoip~l I11Qn

further promi.. and aqree thAt they will
not ••11, lea.e or otharwi•• diftpoBe of any
portion of their Re.ervations witho~t the
consent of the Superintendent-General of
Indi~n ~fAirs ....

It ill a well ellt:~li:shed principle of interpretation that fltreatiee

an~ 8tatutel r.l~ting to Indian~ should be oonstrued libQr~lly an6

doubtful exprefu~ions re!olv~d in tavour ot the, rn6ians " ~o that the

terms are underllftood "in the ••n.e in which they would natur~11y be

un~~rstooc:l by the Ind.ians": Nowegij:J.ok V. T!Ie OuaM, [lge3] 1

a.C.R. 29 at 36,; Simon v. The Queen, [1985] 2'S.C.R. 387 at 402, R.

v. S.:J.ou:i.; [1990] 1 S.C.R 1025 at 1031. ,Acco~c1inqly, nQith~r the

fine distinction urged by the Attorney G~ner&l ot'Ont.rio batweQn

the dedication ot .. road and the "alienation II or IIdie;position 'I of

, property in the .oi1, nor the lu~tl. evolution of the phraseolo~y

in the applicable Beotion~ o~ the Indi.n Aoe oan operata to render

the doctrine of dedication applicable to unmu~~.nc1~r.~.l~ndif the

applioation ot that dpotrine violat~! the way in which the tr8~ty

would natur~l~y bA underBtoo~ to operate by the Indian•.

• 0
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Th~ Shawanaga Band wlr~ antitle~ to oovern themeolv•• in

acoordance with a r8~sonabl$ beli.f th.t~ in the db••nce of formal

.1I\.u:render to the Crown pursuant to tho a~Plic~l. treaty and

.tatutQ lQw, t.heir inteX'etatll in th~ir land werQ funda.m.rt'tally

inali&oable. ~hue, the o~on law ~octrin. of dGdica~ion is not

appliCAQ~e to unaurrender&d lan~. p"t ditterently, it can b. sa~~

that the gui g6n~rJR natu~. of ~at1v~.titl. rend.r8 ~mp6s.ibl••n

int~r~nce of an int~ntion to d.~ioata, ie., to tr«nater permanently

to the uae
, .

of the public a previou!lly private riQht of way ..

The raBpond~nt Attorney ~n~ral of ontario submits that

for the purpoB.' ot th& law ot dedioation, th~ owner or the lan~ is

Can~da, and that, by lsd9, tl!deral o!tic1.1. h"'" in~iC2$t.d an

intention to dedicate. The r.spondent contendl that the

Superiqtendent Genaral wal empowered by s •. 4-5 of the Xndi.n Act

to dispose of unl!urrenderea land £1nd that the conduct of. th.

oflioiala ot the Cepartmeht ot Indi ..n Atfi!1ra r ••ulted in the

~Qdioation 0: Sh.wanag~ Road to public use notWlthltanding the

Absenoe ot ,an orc1Qr-in-councll, lurrenc1er or .other formal

procec1ure.

The relation~hip between the Crown and Indians with

respect to th.ir i.nd hal been charActlri••d ••• one of trult, but

onoe again ~ thie i. only a characterization.

Ou~~n, [19641 2' S.C.R. 335 at 397, Dic)<.son CJ••a16 that "the

fiduciary obligatioh whioh is owed. to the Indians ~y thm Crown is
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~h~ Sbawan_ga Band were ~ntitled to qovern themselv•• in

accordanoe with a reAsonable beliet that, in the absence ot formal

. surrender to til. C~own purl!luant to the app1iollble t:r:aaty and

.t8tutQ law, th"dr intere8tl in th~ir land w.re tundllmantally

inalienable. Thul, the common la~ ~ootrinQ of de~ication il not

. applicab.l. to uneurrendared lanes.. Put c1ittfllrently , it can b. 8aid

thQt the .ui gan.rjg natur9 o~ Native title rendars impossible an

inference at an intention to es.a4ioat., ie., to tr~n.t.r permanently
, .

to the use ot the pUblic a pr~viou~ly private right of way_ .

The r ••pondQnt Attorney General of ontario submits that

for the pu~pone& ot the law of dedication, the owner of the lana is

Canada, and that, by 1939, .rfideral ottieiallll ha6 indicatad an

intention to dedioate. The respondent contend. that the

Sup.ri~tend.nt General waB empow.red by ••• 4-5 of the 1ndl.n Aot

to diBpose of unsurrend.er.'" land and that the oonduct ot the

otticial. of the Departl'lleht o! Inc:U.n Af:f.1r~ reau1te~ il1 the

~&dication of Shawanag. Road to public u.e notwithltllnding thQ

abse.nce of ,an order-in-oouncil, 8urrendef:' or other .formal

prooedure.

The relation.hip between the Crown anl1 Indians with

raBpedt to th.ir iand hal been oharactari.el1 ., a one of trust, but

onoe again~ this i8 only a charaoterilation. In Gue.t'in v. The

Oueen, [19B4J 2' S.C.R. 335 at 387, Dic)(son CJ. !laid that "the

fiduciary obligation which i. OWQd, to the Indian. ~y tha Crown is
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sui gel1er.i.QII.

include

dutias that ,Q.rQ fora-iin to the tr.ditional
me"ninq of a tiduci.ry. In particular, an
obligation to con.ult with aboriqin.l people
before th.i~ int.re.t. are affeoted by
governmental action .•. althouqh a traditional
truBtal! i. rar.ly under any obliqation to
con.ult the blnetioillt'iea in the courfl'e o:t
admin1Btering the,tru8t. (HoVq, constitution.l
L~w of Canaa. 3r4 ed. (1992) at 681n.)

Mor.ov.r, the tindin9 in R. v. Sp5rrow, [1990] 1 S.e.R.

107S at 1099 that extinguiahment of Abori~inal riqhta whether by

voluntary aurrender, by etat~te, or by constitutional ~endment,

.would not b~ interred from unclear language, c ••ta doubt on tha

claim that a treaty-b~ged interest in 1.n~ could ba tr.n.terre4, ~y

an infelrence cira~n trom the in~ependent conduct o~ government

officia.le. Cornpellinq lupport for thill can he found in' th~

conourring ju~gment of Wilson J. in Gu~rin, .upra, at 349, 352

where ~he hol~. that the Indi.n intereet ncannot be derogated from

or int.rfQ~8d with by the Crown I s utilillation of' the land for

purpoBea incompatible with the In~i.n title unl••• , of cour•• , the

Indiana agrAEl 1/ and that IfIncU.n title ha. an exiltenoe apart

altogethar from s. l8(1} of the Indian Aat •.• [and iJt would fly

in the, tace of the clear wordino ot the .ection to tre.t that

intQrQEt aft te~m!nabl. at will by the Crown without reoourse by the

Band. II In .um, the Crown owed a fiduciary obJ,.igation to the

. Shaw.na~a Band in reespec:t. of t.heir, land. and. was incapallle ot
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disposing of t.hat land without consultinq with them,

P.1S

and a

dispOijition could not be ~nferred in thQ Ahsancill of olaar atatutory

lanyua~e. Accordinily, the conduct ot government o~tioi.l. wal

incapable of reeultin9 in a ~.dioation of Shawanaga Ro~d to ~ublic

use. MoreovAr, th1s argument procee~s on ths assumption that

unBurrandered land 'on & reserve il.capabla of da~ieation, be' it by

the Band or by qov.rnm.nt o!ficiala. W. ar. ot the view that it is

not.

It i. in.tructiv. th.t no ca.. of road dadication

involving uneurran~e~ed l~d wae ·cited.
,

~or a rQ4d to be found to

have been dedicat£3d bas~d on .a course of conduct tit mu~t b.

posAible to draw an infer.nce of the own.r'. intentions trom the

own.r's ~otionl!l.
.

w~ do not think that luoh an interanee was open

in th~,pre8ent cas~.

II Application' of •• 387 Of th. MUnicipal Act
\

Section 257 of the MUnicip'l Aat, R.B.O. 1980, c. 302

p~ovideB, inter 'llila, that " ••• all rOildB pasl9ing thJ;'ougb Indian

lands ••• ara common a.nd public hi~hwllY" II Th. trial judge hald that

Section 129' of the Con.titution Act, 1867 l"Qan~at•• that pra­

con!e~eration law will continue and that it !61lowe trom ,,'w l2P

that •• 257 of the Municipal Act dominat~. oV8r the Indian Act in

light of its origin in II pre-ton!Qder~tionstatute. Section 12 ot

An ~ot to provide tox th~ l~~ing out, amending, .na kQ.ping in

repl1.i.r the public highwr!l:}t1 and .roa.ds in this provinae, and to
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:repeal tha lliW/I now .in fore. for that PT.U·p"6d, CamR into ,foree in

1810 an.d provided in pi!lrt th.t 'Jany roads paaflinq through the

Indian, land., .hall b. deemed to he common .and' public highways" (50

Geo III, c. 1, (U.C)).

On ita face, s. 257 may .pp••r to cU9qast th~t n.ither
, '

dtldiaation nor any other means of a~q,ui.ition is n8eg~.ary for

roads passing on Indian landa to become publio hi9hw~y.. Howe~er,

such broad interpretat10n was r~jected in !~rne5 v. Sown (1851), B

U.C.Q.E. lBl at 184, 'wha're thE! aourt obflervild that

It never, could 'have be~n maant by that clause
that every bye-road or short cut u••d by th&
Ind~~n8 .cro•• the plains or the flot8 wa. to
be establiJhed •• a permanent highway •.•• The
meaning of, thilt olaule, I think,' is', that
road~ Which, under the provilionl of that act
war.' to acquire the ch~.ot.r' of legal
highway., ahould h~V8 that. I!IMl. 18Qill
ch~raoter . where t·hay paSBQd through Ind.ian
lane; ~B in other part. of their course,
although they might not b. (il~ to Buch
portiona 0; thelI1) publio .llow&~ce. mad~ in
&ny original survey" nor had any public money
bQsn expended. or etatut. labour parlorme~ on
them. '

In any event. at the hearinq ot the ~pp••l, counBal for
.

the Atto~noy General ot Ontario withdrew his argument baaed on tn.
pre-confederation at~tute, an~ conceds4 that it h.~ be.n repealed

Contede~&tion, thl nlw'Parliament in~ctld An act prOViding ~or the

org.ni~'ti.on ot- the Dep~rtment 'of th. S~al.'etarlJ of St.ate o~ C,tlG2da'
I
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and in th~ Hanagsm4nt of In~l~n 4nd Ordnanoe L~nds, B.C. 1868, c.

42. It ccnt~ined th~ followin~ provieion~;

•• 6 All lan~1 raBerved for Ind~ana'Dr for any
tribe, ):)and or bo~y of Indiano or held in
trunt for th.ir ben.tit, .hall b. de.m.d to ba
refl~rved an(l h~ld tor the "~•. P\H;·pola•. • 1
before the pas.~n~ of this Act, hut .ubj.ct to
i te proviaion~ and .no suoh land! I5hal1 be
gol~, alienat8d or 1~.6Qd until. they h&ve bQ8~

.ur~.n6.red to the Crown for the purposes of
this Act.

E .42 So much ot any Act or law as may be
inconsistent With this Act, or a~ makB8 any
provilion in any mlttar providQ~ for by this
Aot, bther .than .uoh &8 il hereby ma(,1.e, is
repealed, .xo~pt only a. to things donA"
ob1iqation. contracted, or p.naltie. incurred
before the aominq into foroe of thil Act.

MoraovGr, Parliament hi! legislated ~xteneively in

luoce.siv. ~er.ion. of the IndJan Act with' r.spect to the

maintenance and the use of roads en rese):'V8f1, lUI well aa with

respeot to the nature of reserve lands. the doctrine ot

paramQuntcy prohibits giving s. 257 of the Municipal ~at th~

interp~etation ~dopted by the trial ju~ge. Properly interpr.te~J

•. 257 of the NunitJipal ,Act ~ ..nnot snean t.hat roa~. on or passing

through Indi~n land5 become,public hiqhwaYB by the .,impla operation

of that laotian. Thi8 would be legislation in relat10n to a matter

eom1n; within the axolu.ive le;1Jlativ. authority of Parliament

~nd, aa such, would be uler. vlr.~. Section 257 of the ~i~ip~l

Act can d~ no ~ore than decl~te public highways for valid

pro~incial p·uipo.!~s ro~~" thBt have become public h1ghwi!.ys pursuant
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to the provi.icnc of the Indian ~ct by aurrender to the.crown an~'

tranB!Qr ot a~ini9tration and pontrol of the lan6 t6 the provi~ce.

ConQlu,ign

The appeal ~B allowed with costs. The decieion of th~

,
trial judge d~clarinq Sh~wanaQa ~oa~ to be a publie road.ig OQt.
aside and the perman.nt injunotion tnat wa. grant.d i •••t amide .

. Th. portion ot the Shawan.g.. Road. looatec'l on the R~.crv. i.

~eclared to b. a private roa~.



12-09-1993 16:03

AI"'P;X

..

P.22

'\
I
I

I

I
I

I
I I

I



Nahwegahbow Jones Hawken
Bam'sters & Solicitors

Avocats

Deborah Hawken (also oJthtf Quebec Bar)

David C. Nahwegahbow
. ·.Roger D. Jones

. 408 ~en Str~et

Ottawa, Ontario

XlR5A7
Phon~.. (613) 233-8686
Fax; (613) 233-3116

FROM:

PHONE NUMBER: 613-233-8686 FAX NUMBER: 613-233-3116

DATE:

PLEASE DELIVER THE FOLLOWING PAGES TO:

NAME:

FAx NO:

'--1;..- I j'l r; C- If.fp~'("" )(, )....~r' l-:i_) ~-V() _ \ I

'iy .
Vffi ARE TRANSMITTINGL.:JPAGE(S) (INCLUDING THIS FACSIM1LE COVER SHEET)

IF YOU DO NOT RECEIVE ALL PAGES, PLEASE CALL BACK -Y:--'.l...o...·rl....:c::.:'--.· _

Ih~ hx:- I1IC.-&.hl re [s nut ~:fIOj . -L a (Y)

-th \S ~"'I rt 1l..1.__)(~ t'i'Y--. N C:J
- r------ IS. uG f'c \l 0 ..-\)'~ -.

CONFIOENTIALITY NOTE: The dOCUm"nl or documentl accom~nylng this [dccop lrnn.lm;$,iol1 conl~in inrormaliol\ belonging 10

N.1hwtsahbow Jonq H~wken, which il conridenllal and/or kg~lly privileged. Tho In[onmlion il Imcnded only [or the Ule or Ule IlllJividual
Or entity named ~bove. If you ore not the Intcndcd rccipienl, you ~ro hereby nOllned ~\~l any disclosure. copyinQ. dimiblliion. or OlC I~kinl:

of ony nctlon In reliance on tho conlcnLl or thi3 lolccopied in[onnation h 5lrlcuy prohlbilCd. If you have received this lclceopy in error. ple.He·
lldvilO our ortlce,



:12-09:-1883 15:65 P.02

C9979

COt1R~ OJ APlJlAL rClt Olft'AIl:tO

'1'AUOJ'OLSJtr I XUWR '~d ARBOtm J J •A'I

WAYN~ PAMAJEWON, ROGER JONES,
MARGARIT JONES and SUSAN PAMAJEWON,
in their personal capaoiti•• and in
their reprasent~tive capacitiwi on
behalf of all member. of the SHAWANAG~

BAND OF INDIANS, and the ATTORNEY
GEN!RAL OF CANAOA

David N.hw.gahbow
and Rogsr Dull"l Jones
for the appellant.
Wayna PAmA)owon, Roger
,Jansa, M«r"aJ:.'at Jone.,
and SUIan Pamajewon,
in their peraonal
capacities and in
their rapre~ent&tiv.

o~pacitiBs on behalf
of all members of the
8hawan~qa !an~ ot
InOianl

Nlrlen. Thomas end
Nanette Rosen for tha
app8~lant the Attorney
Ganmral ot Can~d~

J.T.S. McCab., O.C.
for the r*Spon"ent the
Attorney General of
Ontario

No ona appeari~9 for
'the othar plAintiffs
(respondents.)

H••rdr Jun. 25, 1993Dafendmtfl
(Appella.nte)
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DON HOPTON,' DAVID FOOTE, EDWIN ~LINE, )
anc1 HILKKA NUPPONE, on their own behalf' )
and in their capaoity a. ofticers af thQ)
8~E~RYVORE RA~!PA~ER6 AeSOCIA~IONI )
and tLENOR NEWPORT, SHARON X~ And )
JOHN DRABUK, on their own b.half and i~ )
their capacity a. direotors of thQ )
SKERRYVORE RAT~PAYERS ASSOCIATION, anO )
the ATTORNE~ aSNERAL FOR ~HE PROVINCE )
OF ONTA~IO )

, )
Plaintiff. )
(Re.pondents,) )

)
)
)
)
)
)
)
)
)
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-and-

BYTHBCOURT:

rhis is an Appeal from A jUdqm~nt of Montgomery J. declaring

that Shaw.na~a Roc.d is a publio road ~n~ granting' a parmaJ'lent

* T~rnopolsky J.A. died on September 15, 1993.
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injunot1on r ••traininq the Bhawana9& Band of Indian. '[ th. Band 1

t~om prevQntin~ public aeo.&1 to the road.

Th. GIOQ[lph¥ IOd B~eto~ of thM Road

~he ca~a proo&eded at trial on the basis of ~ det~i18d

,

Agree~ stat.me~t of Faot., an6 .ome viv. voa. &vidend.. A map of

the A~e~ waft attaoh~d to the Agree~ Statement of FaotB for u•• at

trial an6 is reproduc~d as an appendix to theae re~aOng. ~s shown

6n th~ map, shawanaga Roa~ runl lome five mile. through Shawa~aqa

, '

Indi~n RQa!orve (EtetJttx"v. No. 17) trom Highway 559 (Bheba.hakontJ

continue. W~"t throu9b Crown land to Shawanaga Landing (RaBorve No.'

17B) on Gem::gian BAy. The Shawanaqe., Ba.nd who liVQ on thCl!llQ

re~erves arC! part ot th~ Southeastern Ojibwa of the north _hora. of

Lake Huron an~ Georgian Bay. In 1850, ChiAf Muckatehmiahoquot of

the Sh~wanag~ Band was amon~ thoBe who liqned the Robinaon-Huron

TreBty 6urrenderinq the land .ave and exoept .evaral are.. which

beoam, r.larV6S. Th~ portion of Sh~wanaga road at issue in thi!

~otion travels ~rouih Reserve 17 and r theretor., i. ,on

un.urr.n~.rQ~ l~nd.

,
Th. ti~st,reter.nc. to any ma~or road in the area wa. to

the "North W.,t Roa\1" in the· R,-port of Co1onilation Roac1s fer 1871­

The North west Road bQgan as a short road lea~in9 rtorth-weet from

?a~~y Sound Village ~nd was built for the purpose of sett1e~ent.

The Government Qf Upper Canada, and Bubsequently Ontario, ~unded
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the construction of arterial roadm such as the North W~et Road

entirely but ita support for thG development of aoce~8 rO~~B was

.lim!ted to 6ub6~l1.izing the effC?rt. cf local r •• idt.nts and in<1\.1stry •.

Each year I .• th. North W.lt Roa" Wlla extended & .ahor.t
,

di.tano. and in 187i it antered R•••rve 17. Y.ar. later, in.1934,

the Province ot Ontario rBpl~cel1. it with Highway 559 (the

"Shebeshekong Road II) . Although, the right-of-waX Wi!8 not formally

transferred to Ontario,. the matter w~. re.olved by the Band 'and the

Department ot !ndian Affaire. Highway 559 now oonneot, with tha

Trans-Canada ~igh~ay which wa! built aero•• the nortn-.a.t corner

of·the Re••rve in 1958 aft.r a tormal lurrendar and the payment of

compensation pur.uant to a Band Counoil Ra.olution and the con.ant

of the Govarnor~in-Counoil.

Returning to tha ori;in. of Shawanaqa Roa~, R•••rv•• 17

and 1713 were' homa to the Sh~wan£lga Band a.nd, although a.ccess

betwe~n Re!erv.e 17 and Parry Sound wai tacilitat.d by the North
o

West Road, ShQwana~a tanding (Reserv. 17!) could only be r&aeh~d

from Parry Sound by a water journey of aeveral hours duration.

Thus, during the laBO's the Band out a tra.il that branched off from

.the ,North West Road and travelle4 walt thr:oug'h R••arv. 17, out

through Crown land', lind on to ShawanAg. LancUn9.
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the terrain las ::,ough and rocky, the underbr\Ulh ;rows up, tha

winters ar~ severe and fire~.cau.e 'cro.llay to burn an~ tr••• 'to

fall acrOtl. them. In ~aB9 the Shawanaga Band wrot~ to th~

Commiasioner of Crown Land. for .ssiltance in rapairing Bhaw.n-9a

Ro.~ noting it~ ,use by lumbermen and. for Her MajestY'1 Illail and

observino it to h. "one of t.he uaeful road" in' this section of the

country". Thm' Prov~no. 9~o!!lnt~d the 5an~ fonda for maintenancQ in.. . .
the two years followinq and chief PBwill over.aw the work • With the

exoeption of 'this ooca!ionJ thouqh, ahawanollqll ~o.~ ,wal maintained

by st~tute labour pQrformQd by band member, and other. until th~

statute ~lWour WiU! the duty imposed on certain rTuil.le

residents to contribute their labour to the maintenance of roa6.

and hi9'hw~YB.

With the advant of th& ~utom¢hile, it became deBir~ble to, '

fit the road for A now kind of tr_ffio. In 1923 th~ nand purchased

two road Bcraperm an~ in 1924 approval wa. giv~n by the te~~r.l

n.pAr~me~t of Indian Aftair. for an expen~iture ~rom the Sand'.,

capital fun~ to, improve the 'road. When the provincial Minilte~ of,

Public Work~ r8fuse~ a p.titi~n in 1927 by ban~ memberl a~d local

reBident. ,for a ~rant to make the road safe for motor traffio, the

Band resolved to,.pend ita own fund•. However, on the Adyiee ot

John Daly, tb. !~~ian Agent in parry Bound, the f~~e~al,O.p~rtment

~f ~'ndian AffairtJ denied authorilation. tor the expen~.itur.. The

following ,year, aft~r fu~ther petitions, a g~~nt WAS madQ to ~.ke

two miles of tha roaO ••t. for motor traffic.
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John Daly and the local mem);)er, of the legislative

assembly ~ou~ht jointly to reach ~~rAQment hetw~en the ,federal and

provincial governments'on tib~ring ~hQ co~t at the'road work. Some

expenditures were m~~e on both sid~s over the next tew years .nd

thQ Ban" };)ought a gra~er in 1931. In 1932, the O.partmlitnt of

lndian Affa~rs asked the provinee ~h.ther it would b~ willinq to

work on the two mile It~eto~ of the r04d batwAen the Reserve. ~hioh

wa. on Crown 1~n6. The Provinoe r&pligd that it had in~utticient

fund. and th. ~an~ restriotsd their effort, tor the remainder of

that year to the portions insi~. thft Reserves. John Oaly wrote to'

the Secretary of the DepQrtment ol Indi&n Aftair. .xp~.s.ino hie

indi9nation that the Band, having m~int.in.d tha road for over hal£

a century, and having pa,rmitte" non-membera to' USB it, would

oontinue,to be saddled with the re~ponsibility of maintaininq 'the

portion that pa~~~d throu~h the Crown land betwQQn thQir re8QrvQ!.

Although the Hjghw&~ Improv~ment Aat (colloquiAlly known

Ql! II The Goad Roads Act II) had been passed over II. decadGl earl ier I

Shawanaga Road wal among thoft~ that remainad under the juri.diction

,ot thQ provinoi.l Department of Nortbern Aftnir. and fun~s tor road

works we;r:e gene,rally not torthcomin;. Ad hoc llgreements were

rQ&ohad to snare the cost of road work under-takan in 1935-38, hut

it wa. ~ot un'til the rE!!iponeibility for roadll ~h1ch ha4 pr.viou6ly

. come under the Northern D~v~lopm.nt Act W~B transferred to thQ

Mini.try of Hi9hw~Y6 that,shawanaga ~o~d bagan to benefit trom the

subsidies provic1eCi undar the Highway Imp.r~Wtment Aat. In 1939,



12~8-1883 15:57 P.07

with the approval of the federal qQv~~nmentl the Shawanaqa ~and

passed ~ r ••olution aboli~hin9 8tatute labour on itp rQQgrvgQ, AD

'reqtiire~ by tb_ Ontario Hi,qhways Department in order to become

elic;.1.ble for the flubsidies allocated to ro.d repair under th$

HighWlJ!J :rmprovBmtt~t Ac~. 'rom that't.ime! until 1988 about 60rt ot.

the funds require4 to maintain Shaw.e.naga Ro~d 'came from the

Province. 'The balance came from the federal qovernment or Band

fund. and sand and 9tavel wQ~a prov1~a~ ~y the' Band at no extra

charq•. ~s diBcussed hQlow, .inea 1985, the province has

maintained the road entirely.

corrseponda'noe in 1~.39, 194'7 an(1 1954 indioat•• that

irnprov.rn~nt of ShawanatJa. 'Road was neoa•••ry and. benefieial for

tourist and pe~sonal trattio, a1thcu;h B~nd use accountsd for about

90l. Since the 1950's the Ban~ or its le.ase~s hAve ope'rate6 a

tourist facility, 'including r.nt~l oottages and a marina at'

ShaWllna9a Landinq (RllIs.rve 17B) and t.or over hi!lf A ,century

vacationars destined for ~kerryvore were a lourCQ ot revenue as

they tr.v~lled to Sh~wsnag. Landin; an~ trom there to Bkerryvore ~y

boat.

In lB92/93, Ole Hansen aettle~ on Georgian Bay a .hort

~i.tanoe north o~ 5hawanaga Landin9 at the place that later came to

be known as Skerryvor.. He w•• granted a :pat~nt in 1899 upon

performing the riquire~ ~!ttlBmBnt duties. In 1908 ~ hotel W~~

opened therA. In 1961-62, Bert Taylor received permialion and a


