Feb.18 'S4 15:31 SN LAND RESEARCH TEL 519-445-2463 .
'( Lyt
D ‘)?(C)f"‘&\‘ 1)
REETUR T I
SIX NAT\O’NS (.()tm("sl‘.

T
i . QA MO0
Ottice of the Minister Responsible Ministre délégué 12th noo?‘ 12° blage |
Mini . ffaires autochtones 135 51. Clalr Ave. Wes! 135 avenus St. Clalr ouest
ninter for Natlve Affairs aux affaires a i owgpeylies s e
Cablnal sy 1 Hav IS
du Minlstre Tel: (418) 323-4380
el:

January 13, 1994 Fax: (418) 323.4682

IALONS b SPRyC ELUPTIY iy e

CHief Stéve “'Willigingi,

Six Natjons Council
Ohsweken, Ontario
Canada

NOA 1MO

Dear Chief Williams:

Re:  Road Allowances
1986 Indian Lands Agreement

Six Nati F the Grand Ri

Thank you for your letter of October 29th. The issues which you raised required
some internal discussion, I understand that additional materials relating to the
road allowance claims were forwarded by Mr. Monture to enable us to better
understand their nature and scope.

Mr. Paisley’s letter of October 13th sets out jin- general tcrms the Provinee's
policy on road allowances. This policy is based on two pncsumptlons which are
rebuttable with proper historical data.

The first presumption is that if followiﬁg a land surrender, roads were built to
"open up" the adjacent land, then a First Nation would have benefited from the
higher prices obtained for the accessible lands when sold.

The second presumption is that if surrendered lands were sold and the monies
from such sales were credited to a PFirst Nation, and roads were built thereafter,
then the First Nation would be viewed as having received fair market value for
the lands at the time of their sale. As I said, these presumptions are rebuttable

with case-by-case regearch and data if it is available. ]_E. @EEWE@
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Our Negotlator, Hugh Paisley, has been instructed to work with your research
team on a case-by-case basis to evaluate and accept, where possible, the evidence
which can be put forward to rebut these presumptions. This focus on the road
allowance claims can proceed immediately as you have requested and each case
can be reviewed as the evidence is brought forward.

I hope this will assist you in understanding the road allowance policy from our
perspective, and at the same time, enable you to appreciate that given the proper
evidence, road allowance claims can be honoured.

Sincerely yours,
C.J. (Bud) Wildman
Minister

¢c:  Mr. Hugh Paisley
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Fax: (519) 4454208
October 29, 1993

The Honourable C. J. (Bud) Wildman
Minister Responsible for Native Affairs
11th Floor

720 Bay Street

Toronto, Ontario

M5G 2K1

Dear Miniater Wildman:
Ra: Road Allowances

1986 Indian Lands Agreament
Six Nations of tha Grand River

Please refer to the attached October 13, 1993 letter from your
Provincial Negotlator, Mr. Hugh Paisley, addressing the above notad
isaye.

Without a doubt, the Six Nations Council {s disturbed by the
Province of Ontario's about-face in these negotiations, aspecially when
all the research and calculations had been jointly completed for
presentation to the Six Nations Council in December 1992, in preparation
for our memberships' ratification. Furthermore, we percelved this
contradiction as placing Six Nations' positive relations with the
surrounding Municipalities in jeopardy.

Minister Wildmen, the Six Nations Council supported the legislative
implamentation of Ontario's Bill 200 being "An Act to confirm a
certain Agreement between the Goveruments of Canada and Ontario™ and
Federal Bill C-73 being “An Act to provide for the implementation of
an agreament respecting Indian Lands in Ontaric”. We did this oun the
principle that issues wherae redress was required; where “problems” exist
in surrendered Indian reserve lands, where unintended Provincial
interests in Indian lands might possibly exist and where errors exist in
the 1924 Indian Lands Agreement, much of which is outlined in the
enclosed four page summary. I might add, Six Nations Council supported
this legislation, appearing before the Legislative Committee of
Parliament even when faced with opposition from other First Natlons and
Ontario Indian Associations as tha dedication at that time by the
Govarnmants of Ontario/Canada and Six Natlions was to "clean up” and
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Tha Hon, C. J. Wildman
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October 29, 1993

resolve through peaceful negotiationes agreements covering specific
parcels of land. The Ontario Government of the day committed itself in
promoting its Bill 200 as the medium for the {ssue of Road Allowances to

be negotiated and mettled.

However, the letter of October 13, 1993,

leaves the conclusion that the First Nations; especlally Six Nations,
wara decelved to obtain thair support for Bill 200.

Be that as it may, Six Nations ia still prepared to resolve the
many outstanding issues where Six Nations interest is maintainaed within
the physical boundaries of the Municipalities. Furthaermore, we are
adamant that the road allowesnce issues, both open and closed, will
require immediate resolution; hopefully through the medium of peaceful
and constructive negotiations offered in the 1986 Indian Lands Agreement

legislation,

Therefore, Six Nations is strongly advising that the exclusion
beaing proposed for road allowances from such negotiatjons not receive
Cabinet approval to avoid all necessary inconvenlences at ‘the Municipal
levels as a means to have thase issues fairly and adequately addressed.

Minister Wildman, the Six Natioms Council requires your immediate
responsa to this 1ssue and the commitment to fair nagotiations.

SH:pl
Attach,

cci Brantford Township
City of Brantford
Town of Dunnville
Town of Haldimand
Township of Onondaga
Town aof Paris
Bob Speller M.P,

Sincerely,

SIX NATIONS COUNCIL

| i, faedt

Steve Williams
Chief

Jane Stawart M.P.

Ron Eddy M.P.P,
Pramiar Bob Rae

Sandy McDougall, INAC
Hugh Paisley, ONAS

R. C. Hamilton Inc.
Murray Coollcan, ONAS
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Ontario Nativa Affairs
Secretarlat
October 13, 1993

Secrélarlat des alfalres
autochtones de I'Ontarlo

Mr. Phillp A. Monture

596 Bay Slrael
10th Floor. Sulta 1008
Toranto, Ontario

M5@ 2C2
Telephona: (418) 328-4740
Faox: (4 16) 328-40°7

496, rue Bay

{C2 élage. burrar 1009
Torortc (Onlarlc)

M5G 2G2

Yaldphore: (£18) 328-4742
Télacoplear: (416) 328-4017

Direclor

Six Natlons Land Claims Research Office
P.O. Box 5000

Ohsweken, Onlarlo

NOA 1MO

RECEIVED

0CT 14 1993

SIN rieeiseag

Ve

LAND RE™
Dear Mr. Monture: AND |

Re: Road Allowance Land Claimg

At the negotiating meeting on September 22, the issue of road allowance claims
was on the agenda, You will recall that I had indlcated that I felt the road
allowance claims of the Six Nations should be dealt with separately from the 31
parcel project, My reason in suggesting this was because I understood that the
road allowance discusslons will be far more protracted and less favourable to the

interests of Six Nationd than the 31 parcel project and the one should not delay
progress of the other,

I was asked what the Province of Ontaro policy on road ellowances was and 1
said that T would obtain permisslon to slate it to you at this time knowing {hal

it had not been approved formally by the Cabinet,

The Province of Onlario's position on road allowance claims varies upon where
the road allowances are localed (le. within a municipallty or contiguous to

existing reserve lands), as well ag, the present and future use of the road
allowance,
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Tha Hon, C. J. Wildman
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October 29, 1993

resolve through peaceful negotiations agreements covering specific
parcels of land. The Ontario Government of the day committed itself in
promoting its Bi{ll 200 as the medium for the issue of Road Allowances to

be negotiated and mettled.

However, the letter of October 13, 1993,

leaves the conclusion that the First Nations; especlally Six Nations,
warae deceived to obtain thair support for Bill 200.

Be that as it may, Six Nations 1a still prepared to resolve the
many outstanding issues where Six Nations interest is maintained within
the physical boundaries of the Municipalities. Furtharmore, we are
adamant that the road allowance issues, both open and closed, will
require immediate resolution; hopefully through the medium of peaceful
and counstructive negotiations offerad in the 1986 Indian Lands Agreement

legislation,

Therefore, Six Nations is strongly advising that the exclusion
being proposed for road allowances from such negotiations not receive
Cabinet approval to avoid all necessary inconveniences at the Municipal
levels as a meang to have thase issues fairly and adequately addressed.

- Minister Wildman, the Six Nations Council requirxes your immediate
responsa to this lssue and the commitment to fair negotiations.

SH:pl
Attach,

cci Brantford Township
City of Brantford
Town of Dunnvilla
Town of Haldimand
Township of Onondaga
Town of Paris
Bob Speller H.P.

Sincerely,

SIX NATIONS COUNCIL

" r <
Steve Williams
Chief

Jane Stawart M.P.

Ron Eddy M.P.P,
Pramiar Bob Rae

Sandy McDougall, INAC
Hugh Paisley, ONAS

R. C. Hamilton Inc.
Murray Coolican, ONAS
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Ontario Nativa Affairs
Secretarlat
October 13, 1993

Secrélarlat des alfalres
autochtones de I'Ontarlo

Mr. Phillp A. Monture

506 Bay Slroel

101h Floor, Sulta 1008
Toranto, Ontario

MA@E 2C2

Telephona: (416) 328-4740
Fox: (416) 328-40°7

496, rue Bay

{C2 élage. burrat 1009
Tororic (Onlarlc)

M5G 2C2

Yéléphore: (<£18) 328-4742
Téldcoplear: (416) 328-4017

Direclor

Six Nations Land Claims Research Office
P.0O. Box 5000

Ohsweken, Onlario

NOA 1MO

RECEIVED

OCT 14 1993
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Dear Mr. Monture:

Re: Road Allowance Land Claimg

At the negotiating meeting on September 22, the issue of road allowance claims
was on the agenda, You will recall that I had indicated that I felt the road
allowance claims of the Six Nations should be dealt with separately from the 31
parcel project, My reason in suggesting this was because I understood that the
road allowance discusslons will be far more protracted and less favourable to the

interests of Six Nationd than the 31 parcel project and the one should not delay
progress of the other,

I was asked what the Province of Ontarlo policy on road allowances was and |
said that I would obtain permission to slate it to you at this time knowing {hal
it had not been approved formally by the Cabingt,

The Province of Onlarlo’s position on road allowance claims varies upon where
the road allowances are localed (le. within a municipality or contiguous fo

existing reserve lands), as well as, the present and future use of the road
allowance,
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Broadly speaking, the Province of Ontario will not provide compensation for
existing publlc highways, Road allowances that may be required in the future
will not be transferred but compensation can be negotiated. Roads providing
access to private land cannot be transferred and Ontario will not compensate,
Other road allowance cases not falling into any of ths categorles above-
mentioned, could be transferred where appropriate or alternatively compensation
would be paid.

Although Ontario’s positlon with respect. to road allowances is as noted above,
Ontario will consider each circumstance on its own facts to delermine whether
the surrender document and the coalext of the surrender documents will sustain
this position.

It would be my perception that the preparation of road allowance claims by Six
Nations, that Ontario is prepared to discuss under the terms of this policy, will
require extenslve work both as to the evidence required and argument on a case-
by-case basis as to why any particular road allowance claim should be
negotlated. If any road allowance clalms are to be negotiated my understanding
is that the appraisal process In such claims is more difficult and time consuming,
It Is for (hess reasons I am suggesling we pursue the 31 parcel project to
conclusion first.

I would be pleased to meet with you informally to discuss this lelter and your

views as to how Six Nations would like to proceed with the road allowance
issue.

Yours truly,

Hugh S.D. Paisley, QC

. Provincial Negotlator

[+ Sandy McDougall
Barry deGrandls

P. 7
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COURT OF APPEAL FOR ONTARIO
TARNOPOLSXY", XREVER and ARBOUR JJ.A.

BETWEEN:

DON HOPTON, DAVID FOOTE, EDWIN KLINE,
and HILXKA NUPPONE, on their own bahalf

and in their capacity as officers of the

SXKERRYVORE RATEPAYERS ASSOCIATION,

and ELENOR NEWFORT, SHARON XAMM and
JOHN DRABUK, on thaeir own behalf and in
their capacity am dirsctors of thae
SKERRYVORE RATEPAYERS AS8SO0CIATION, and
the ATTORNEY GENERAL FOR THE PROVINCE
OF ONTARIO

Plaintiffs
(Rebpondants:)

—and=

WAYNE PAMAJEWON, ROGER JONES,

MARGARET JONES and BUSBAN PAMAJEWON,

in thailr personal capacities and in
their represgentative capacities on
behalf of all membarm of the SHAWANAGA
BAND OF INDIANS, and tha ATTORNEY
GENERAL OF CANADA

Defendants
(Appellants)

BY THE COURT:

Rt Nl Nt Bl Nl N i Ml N N i " Nl " ! el e N f N e e A s o N

David Nahwaegahbow
and Roger Daniel Jones
for the appellants
Wayne Pamajewon, Rogar
Jones, Margaret Jones,
and Susan Pamajewon,
in their parsonal
capacitias and in
their representative
capagitias on behalf
of all members of the
Shawanaga Band of
Indiang

Marlene Thomas and

Nanette Rosen for the
appellant the Attorney
Genaral of Canada .

J.,I'.8. NcCabe, Q.C.
for the respondent the
Attorney General of
oOntario

No one appearing for

‘the othar plaintiffas

(respondents.)

Heard; June 25, 1993

This is an appeal from a judgment of Montgomary J. declaring

that Shawanaga Road is a public road and granting a permanant

: Tarnopolsky J.A. died on September 15, 1993.
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injunction restraining the Bhawanaga Band of Indians [the Bana]

from preventing public access to tha road.

The Geography and Eidstory of tha Road

The cdee procdeeded at trial ¢n the bagis of a datgiled
Agreed Btatement of Facts, and some viva voce evidende. A map'of
. 'tha area was attached to the Agresad Statemant of Facts for use at
trial nnd is raproduced as an appendix to thess reasons. Am shown
6n the mab, Shawanaga Road runs soﬁe five miles through Shawanagé
Indian Reserve (Reserve No. 17) from Highway 559 (Bhebeshékong
Road) to the western boundary of the Resarve. From theres it
continueg west through Crown land to Shawanaga Landing (Reserve No.:
17B) on Georgian Bay. The B8hawanaga. Band who live on these
resexrves are part of the Southeastern 0jibwa of the north shores of
Lake Huron and Georgian Bay. 1In 1850, Chief Muckatehmishoguot of
the Shawanaga Band was among those who siqneq tha Rodbinson-Huron
Treaty surrendering the land mave and except meveral areas which
became resarvas. Tha portion of Shawanaga road at issua in this
_action travels through Rétllarve 17 zmd,-‘ therefore, is .on

- ungurrendared land.

The first reference to any major road in the area was to
the "North Wegt Road® in.the-neport of Colonization Roads for 1871.
The North West Road began n-.a short road leading north-west from
'Purry Sound Qillngn and was built for the purpose of settlement.

The Government of Upﬁer Canada, and subssquently Ontario, f£unded
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the construction of arterial roade such a8 the North Wast Road
entirely but its support for the davelopment of access roads wWas

limited to subaidiiing the efforts of local residents and industry..

Each year, the North West Road was extended a 'short
distance and in 1879 it entered Reserve 17. Years later, in.1934,
the Province of Ontario replaced it with Highway 539 (the
"Shebeahekong Road"). Although- the right-of-way was not formally
tran?thrred to Ontario,.the matter was rasolved by th; Band ‘and th‘
Departmant of Indian Affairs. Highway 559 now connects with the
Trans-Canada Highway which wae built acrosas the north;onlt corner
og.thglneaorv. in 1958 after a formal surrendar and the paymon£ of
compensation pursuant to a Band Counoil Ralolufion and the consent

of the Governor=in-Coungill.

Returning to the origins of SBhawanaga Road, Reserves 17
and 17B were 'home to the Shawanaga Band and, although access
between Reserve 17 and Parry Sound was facilitated by the North
West Road, Shawanaga LAnding (Rgsérve 178) could only ba reached
from Purry.SOund by a water journey of several houxrs duration.
Thus, during the 1880'm the Band gut a trail that branchead 6ff from
thelNorth Wast Road and travelled west through Resarva 17, out

through Crown land, and on to Shawanaga Landing.

Bhawnnagd Road was and continues to be an unpaved mand- .

bamed road. Roads in the_irea ara difficult to maintain bacause
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the terrain is rough and rocky, the underbrush grows up, the
winters are severe and'fires_causa'czolllay to buin and treeg to
fall across them. In 1889 the Shawanaga Band wrote to the
Commiﬁsionar of Crown Lande for assistance in repairing Bhawanaga
Road noting its ume by lumbermen and for Raer Majesty's mail and
obmarving it to be "one of the useful roade in thim saction of the
country". The Province granted the Band funds for maintenance in
the two years following and Chief Pawim oversaw the work. With the
exoop£ion of ‘this occasion, though, Shawanaga Road was maintained
by statute labour performed by band members and othars until the
1920's. Statute labour was the duty impomed on certain male
regidents to contribute their labour to the maintenancea of roads
and highways.

With the advent of the automcbila, it became desirabla to
fit the road for a new kind of traffic. In 1923 tha Band purchasad
two road scrapers and in 1924 approval was given by the federal |
Departmant of Indian Affairs for an oxpénditure from the Band's
capital fund to. improve the road. When the provincial Minister of .
Public Works raefused & patition in 1927 by band memberps and local
repidanta for n.qrant to make the road safe for motor traffic, the
Band resolved to-spend its own funds. However, on the'adyicc of
John Daly, the Indian Agent in Parry Sound, the federal .Department
of ;hdian Affairs denied aﬁthorilltion.for the axpanditure. The
'following_year, after further petitions, a grant was made to mnga

two miles of the road safes for motor traffic.
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50% subsidy from the Province to build Skerryvore Road, connecting
Skerryvore to the Atratch of Shawaiaga Road that is between the
Reserves. Between 1965 and 1972 the houses and cottages of
Skerryvore waere built and sold. During the construction period,
‘the developsr receivad permission from the Band to erect signs
.alonq Shuwan?gn Road, directing motorists to the B8kerryvore
davtippment. At the time of the trial, apgroximately 22 familianm

lived year round at Bkerryvore,

In .the mid 15970's the Shawanaga Band bagan ‘to i;cniv-
complaintms from Bkerryvore cottagers conéorninq the condition of
ghawanaga Road. The Band considered the matter and decidad that it
was finencially unable to improve the gtandard of maintenance. 1In
1576, it came to the attention of the Ministry of Tranaportation
and Communication that Shawanaga Road was in disrepair, the Band
waé.financially incapablq of undertaking raconstruotion and the
Skerryvore Local Roads Board did not have juiisdiotion to prend
funds for road works within the Reserve. The Minigtry allatted
funds toi clearing, grading, drainage and granular base from the

wast end of Bhawanaga Village to the west houndary of the Reserve

and the Band gupplied the zand £ill.

In 1376, the Band pazsad a by-law undaer Saction 81 of the
Indian Act rastricting the use of the road on the Reserva. In the
winter oOf 1977-78, "the BSkerryvors Local Roads Board paid for

showploughinq on a portion of the road on the Reserva. In'1978,
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Chiaf Margaret.Jonas'wrote to the Skpfryvbro Local Roads Board
stating that the Band considered Shawanaga Road to be a private
road and that anyono.uaing the road without either the Band's
consent or a licence would be considered a trespasser, A draft
form of a licence was enclomed. By rasmolution on April 13, iSBl,
the Band Couhcil stated that the Road unld be clomed to tha
genaral public until satisfactory arrangements could be made for
the Band to receive compensation for the use of the Road. On April

30, a notice to this efféct was published in the local nawspapera

and in'moronto.

Regldents of Skerryvora commancad this action, and were
granted an interim injunction in May of 1581 to_ro:train the Band
from interfering with access to the Road. The Band hasg complied
with the injunctioﬁ and since‘then the Province has paid the antire
cost of maintenance and repair of the Bhawanaga Road from tha Band

Village to the wastern boundary of the Rerarva.

Ihe Daoinion Bplow

In a decision releansad Pebruary 19, 1996, Montgomery J. found

the following feots:

At all times from 1850 the publi¢ has had unimpeded use
of Shawanaga Road. In 1978, but not before, the appsllant
Band took the position that the road is a private road
and that the Band ¢ould and would prevent use of it by
the public without payment to the Band.:
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Rather than objact to public usa of the road, tha Band
encouraged such usa to 1978. .

Statuta labour on the road was abandoned@ by the Band in
order to enable provincial expanditure for its repair and
maintenance.

Tha federal Department of Indian Affairs han always
conlidered the road to be a publie road.

The Provincn of Ontario has -spent monay on the
maintenance and repair of the road at the invitation of

the chiefs of tha Band and the federal Departmant of
Indian Affaira over many years.

Montgomezry J. then declared Shawanaga Road to be a public
highway by virtue of the common law doctrine of dedication and in
addition, or in the alternative, by virtua of a provision in a pre-~
Confcdnration ptatute ragulating roads travelling through Indian
lands which continues in force in Ontario as ®. 257 (now g. 261) of

the Municipal Act, R.S.0, 1990, c.N.-45.

innuns
I The Doctrine of Dedication

At ipsue ig whether the common law doctrine of dedication
applies to unsurvendarad land to permit rights to accrue to.the
public through a course of conduct on the part of eithar or both

the Shawanaga Band and the Federal Government. - The Band and the

Attornsy General of danadn submit ¢that unsurrenderxed land ié_

inalienable axcept through formal surrender to the Crxown pursuant

ie

to the Indﬁan Act and the applicabla treaty law. On the other

hand, the Attorney General of Ontario contends that the common law
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applies without distinotion to unsurrendered land unless a statute

clearly provides otherwise.

At oommon law, to establish that & road hasg 'bcon
dedionted to public ume in perpetuity, the party advancing the

claim must demonmtrata:

(a) an intention on the part of the owner to dedicate, and
(b) acoceptance by the public of the road as a highway.
(Reed v. Lincoln (1974) 6 O.R. 391 at 395 (C.A.))

Tha intantion to dedicate im ' a matter of fact that may be
inferred from the aurroun&ing circumgtancest: Eyre V. New Forest
. Highway Board (1893), 56 J.P. 517 at 517 (U.K. C;A.); Rideout v.
Howlett (1913), 13 D.L.R. 293 at '296 (N.B.C.A.); O'Neil v. Harper
(1913), 28 0.L.R. 635 at 644. However, as noted in O'Ncil; supra,

at 643,

the proper way of regarding these cases is to look at tha
whole of the evidence together ... [becausel a dedication
must be made with intention to dadicats. The mere acting
so as to lead persons into the supposition that the way
is dedicated doer not amount to a dedication, if there be
an agreemant which explaing the transactien. (citing Loxd
Denman CJ. in Jarraclough v. Johnson (1838) 8 A.& ¥, 99

at 103) :

Since & £inding of dediocation resgults in the dispomition

of an interast in land, the whole of tha avidence must be carefully

i1
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examined to enmure that the dispozition‘wal, in £Act,.intend§d._ In
" gsome cases, parmitting the public to pass bver one's land was found
to merely indicate an intention'to act as a "good neighbour" and
not an intention to dedicate a road. In such caéaz, the road did
not bacome public: Bateman v. Pottruff,.[1955] 0.W.N. 329 (C.A.);j
. Reed v. Lincoln (1974), 6 0.R. (2d4) 391 (C.A.).

~ In Dunstan v. Hell's Gate Ent. (1987) 45 D.L.R. (4th)’
677, 20 B.C.L.R.(24) 29 (B.C.C.A.), saveral river rafting companiey
sought ume of an acoems road on a reserve betwean Lytton-Lilloet
Highway and a sandbar on the Fraser River where they launchad their
raftg. All but ona ware content to contract with £ht Band for the
use of the road, but Hell's Gate Enterprises ingistaed that the road
WwaE a public_hiqhway. The British Columbia Court of Appeal held
that the evidence of use and public expanditure wag insufficient to
establigh an intention on the part of the Crown to dedicate the
~trail to the public for use as ‘a highway through dedication.
Rather, the Court found that tﬁe expéndituras marely rsflected a
recognition on the part of the Crown of a public responsibility to
make traval over'thé trail a 1;tt1a easiexr, in the absence of
.available'road:. In coming to that concluaion-tho Court referred
to the Manitoba Court of Appeal in Taylor v. Clgnwilliam, [1924} 4
D.L.R, 218, [1924] 2 W.W.R. 1153, 34 Man. R. 31% in which Mathers
C.J.K.B. citad with approval tha following pagsage from the Engligh

case of Dunlop v. York:
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In a new ocountry like Canada it would never do
to admit umaer by the public ton readily as

. evidence of an intention to dedigate. Buch

landowner

user is very genarally parmiggive, and allowed
in a neighbourly =mpirit, hy reason of accass
to market or from one part of a township to
another, being more easy than by the reagulax
line of the road, than the righte of the ownex
should be affected.

P.13

Chief Justice Matherm .goes on to speak of the prairie

...who never dreams of o¢bjecting until it
becomens necessary to use the land and who
would be surprised by the suggestion that his
friendly toleran¢e might be oonstrued am

.avidence of the dedication of a public right-

of-way

'With regard to the BhAwanuga Road, the learned. trial

Jjudge examined the avidance concerning the history of tha use and

maintenance of the road and concluded that "a proper infarxence of

intention to dedicata the road as -a public road can be drawn with

respect to both thp Band and the Department of Indian Affairm."

With respect, quite mpart from the principles rafexred to

above with respect to findings of dadication, we do not think that

it was open to the trial judge to reach that conclusion, in light

of the sui generis nature of native titla.

interest in land was described in C(C.P.R v. 'Paul,

654 at 677 as follows:

The natura of Indian

[1988] 2 B.C.R.
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Bafora turning to the jurisprudence on what
must be done in arder to extinguish the Indian
. intarast in land, tha exact nature of that
interest must be oconzidared. Courts have
generally taken as theix starting point the
case of St. Catharine's Nilling and Lumber Co.
v.. the Queen (18BB), 14 App. Cas. 46 (R.C.) in
which Indian title was described at p. 54 an a
"parsonal and usufructuary right". This has
at times bheen interpreted as meaning that
Indian title im» mersly a personal right which
cannot be aelevated to the gstatus of a
proprietary interest so as to compate on- an
aqual footing with  other  proprietary
interests. Howaver, we are of the opinion
that' the right was oharacterixed as puraly
peraonal for the mole purpose of amphasising
its generally inaligenable natuzre; it oould not.
be transferred, sold or surrendered to anyone
other than the Crown .... This feature of
inalianability was adopted as a protective
meamura for the Indidn population lest they be
parsuaded into improvident tranpactions ....

The nature of native titla, including the feature of
inalienability, i=s inconsimtent with thé doctrine bf dedication
being applicable to unsurrendered land. Both treaties and statutes
reflect the concern that native land customa might be misconatruad,
and 4n partiéulnr, that failure by the .Indians ¢to assart
proprietary rights against others might result in unintanded
‘trangfers of tﬁoué interests. Tha Royal Proalamation,'thb Robinson
Huron Treaty and the successive Indian Acts all prohibit the
, digpogition of any part of unsurrendexad land except through formal

surrender to the Crown. The Royal Proclamation mtatad

And We do thereby strictly forbid, on Pain of
our Displeasure, all our loving gubjecta from
making any Purchases or Sottlemantu whatever,

14



12-08-1883 16:01 ' Cp,

- 14 ~

. and taking pomsession of any of the Lands
above ragerved, without our special leave and
Licence for that purpose £first obtained.
(Royal Proclamation of 1768, R.B.C. 1988,
Appandix II, No., 1)

and the Robingor-Huron Treaty of 1850 provided that the Chiafs and

ﬁrinoipal man

.+ further promisa and agree that they will
not mall, lease or otherwise dimpome of any
portion of their Reservations without the
consant of the Supaerintendent-General of
Indian Affairam ....

It im & wall_aatabliahed principle of intarpraetation tha@ “treaties
and statutes relating to Indians ahould be construed libarally and
doubtful exprasmions resolved in favour of the Indiana" so that the
tarms are understood "in the sensae in which they would naturally be
understood by the Indians": Nowegijick y. The Queen, [1983] 1
B.C.R. 29 at 36; Simon v. The Queen, [1985] 2 8.C.R. 387 at 402; R,
v. 8loui; [1990] i B.C.R 1025 at 1031. Accoxdingly, neither the
fine distinction urged by the Attorney General of Ontario batweean
the dedication of a road and the "alienation" or "disposition" of
; propefty in tﬁt soll, nor_tho pubtle evolution of the phrasgeology
in the applicable sections of the Indian A¢gt can oparate to render

the doctrine of dedicatipn applicable to unsurrendersd.land if the

application of that dpotrine violates the way in which the treaty

would naturally be understood to opirato by the Indians.

i5
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The Shawanaga Band ware entitled to govern themselves in
accordnnoé with a reasonable belief thet, in the abmsnce of formal
-gurrendar to the Crown pursuant to the applicable treaty and
atatute law, their interasts in thgir land ware fundam-ﬁtally
inalianable. Thus, the common law doctrine of dedication ig not
applicable to unsurrendered land. Put ditrorontly, it can be sald
that ihe sul ganexls nature of Native title renders impoalibio an
inference of an intention to dedicatae, ie., to transfer parmanenply

to the use of the public a previously privata right of way. -

The raspondent Attorney General of Ontario submits that
for the purpopes of the law of dedication, the owner of the land is
Cunada, and that, by 1939, federal officials had indicatad an
intention to dedicate. The respondént contends that the
Superintendent Genaral was empowered by am. 4=-5 of the Indian Aat
to dispose Qg unsurrendered land and tﬁ-t the conduct of #h-
officials of the Department of Indian Affairs resulted in the
dedication of Shawanaga Road to public use notwithstanding the

absence of an order-in«council, surrender oy othar formal

procedure.

' The relationship between the Crown and Indians with
ragpect to thair iaﬁd has been characterized as a cne of frult, but |
once again, thip is only a charactérization. In Guexin v, The
Quaen, [1984] 2'&.C.R. 335 at 387, Dickson CJ. waid that "the
fiduciary obligation which iz owed to the Indians by the Crown is
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The Bhawanaga Band were entitled to govern themgelvas in
accordance with a reasonable belief that, in the abraence of formal
.gurrender to the Crown pursuant to the npplicable treaty and
stetute law, their interests in their land wars fundamentally
inalienable. Thums, the common law dooctrine of dedication 4is not
-applicable to unsurrendered land. Put ditfarently, it can be said
that fho xul generis nature of Native title rendars impousibie an
infaraence of an intention to dedicate, le., to tranmfer permanantly

to the use of the public a previously privutn right of way. -

The raspondant Attorney General of Ontario submits that

for the purposes of the law of dedication, the owner of the land is
Canada, and that, Dby 1939, federal officials had'indiont.d an
intention to dedigate. The respondent contends that the
Buparintandont General was empowered by ms. 4-5 of the Indian Aot
to dispose of unsurrendered land and that the aconduct of #he
officials of the Department of Indian Affairs resulted in the
dedication of Bhawanaga Road to public umse notwithstanding the

absence of an ordar-in=gouncil, surrender or othar formal

procedure.

The relationahip between the Crown and Indians with

raespact to their land has been characterixed as a one of trust, but

once again, this 1s only a characterization. 1In Guerin v, The
Quaan, [1984] 2'8.C.R. 335 at 387, Dickson CJ. said that "the
fiduclary obligation whiuh is owed to the Indianm by tha Crown is

16
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sul generig". This has been interpreted by Professor Hogg %o

include

duties that .are foraign to the traditional
meaning of a fiduolary. In particular, an
obligation to consult with aboriginal people
before thedr dinteprestm are affected by
governmental action ... although a traditional
trustee is rarely under any obligation to
consult the bheneficiaries in the course of
administerxing the trust. (Hogg, Constitutional
Law of Canada 3rd ed. (1992) at 681n.)

Moroovcr, tha finding in R. v: Spirrow, t1990] 1 8.C.R.
1075 at 1099 that extinguighment of aboriginal riéhta whather by
voluntary surrender, by statute, or by conséitutionnl amandmant,
would not be inferred £rom unclear language, caste doubt on the
claim that a treaty-based interest in land could be transferred by
an inference drawn from the independent conduct of govgrhment
officials.  Compelling mupport f(:r this can bhe found 4in' the
conourring judgment of Wiiéon J. in Guerin, s=upra, at 349, 352
where ghe holds that the Indian interest "cannot be derogated from
or interfered with by the Crown's utilimation of the land for

purposes incompatible with the Indian title unless, of course, the

Indians agraee“ and that “Indian title has an existence apart

altogether from s. 18(1) of the Ihdian Aot ... [and ilt would fly
in the. face of the clear wording of the section to treat that
interes; a8 terminahla at will by the Crown without recourge by the
Band." In sum, the Crown owed a fiduciur§ obligation to the

" 8hawanaga Band in respect of their .land and was incapable of

12
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dispoaing of that land withnut. consulting withl thnm{ and a
disposition could not be infeired in the absence of clear statutory
language. Accoxdingly, the conduct of government officimlas wasm
incapable of resulting in a dedicoation of sﬁawanaga Road to public
use. Moreover, this argument broceeqs on the assumption that
unsurrendarad land on a reserve il.clpnbl; of dedication, be it by
the Band or by government officials. We ara of the viaw that it is

not.

It im dinstruotive that no camse of road dedication
involving unsurrendered land wae cited. .?or a reoad to be found to
have been dedicated basad'on.a course of conduct, it must be
possible to draw an inference of tha ownar's intentions f£rom the
own.é's actions. 'Wa de not think that such an inference was open

in the present cage.

II Application of s, 237 of the Nunicipal Act '
| Section 257 of the Municipal Act, R.5.0. 1980, c. 302
provides, Inter alia, that "...all roads passing through Indian
landsg...are common and public highways." The trial judge hald th;t .
Bection 129: of tpc Constitution Act, 1867 mandates that pre=
confederation law will continue and that it follows from B. 129
that m. 257 of the Municipal Act dominatas over the Indian Act in
light of its origin in a pre-confederation statute. Saction 12 of
An act to provide for the laying out, amending, and keepilng in

repair the public¢ highwayr and roads in this'provinae, and to
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repeal the laws now in force for that purposs, came into force in

- 1810 and provided in part thut'“uny roads passing through the

.18

Indian lands, shall be desmed to be common and public highways" (50

Geo III, ¢. 1, (U.C)).

On its iace, B. 257 may appear to suggest that noithaf
dedication nor any other means of ncéuilition is necessary for
roads pAEéihg on Indian lands to become publioc highways. However,
such broad interpretation was rejected iﬂ Byrnes v. Bown.(lBSl), 8

U.C.Q,B. 181 at 1B4, whare the court observad that

It naver could ‘have bean mesant by that clause
that every bye-road or short cut used by the
Indians acrosw the plaing or the flats wasm to
be established as a parmanent highway .... The
meaning of that olauge, I think, is, that
roads which, under the provisionsm of that act
ware' o0 acquira the character ' of legal
highways, wmhould have that =same legal
character 'rwhere they pagsed through 1Indian
lande ae 4in other parts of their course,
although they might not be (a8 to such
portions of them) public allowancas made in
any orlginal survey,. nor had any public money
been expended or statute labour performed on
them. . -

In any event, at the hearing of the aﬁpoal, counsal for .

the Attorney General of Ontario withdrew his arguﬁnnt based on tha
pre-confederation statute, and conceded that it had been repealed
by post-confederation faederal legislation. The year aftar

Confederation, tha new Parliament enacted An act providing for the

organization of the Departmont‘of the Secretary of State pf Cangda
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and in the Managamant o; Indiah and Ordnance Lands, 8.C. 1868, c¢.

42, It containé§ the following provigions:

2.6 All lands raserved for Indians or for any
tribe, band or body of Indians or held in
trust for their henafit, shall be desmed to be
resexrved and held for the pame purposas as
bafore the passing of this Act, but subject to
itas provipionsa and no puch lands =shall bae
80ld, alienatad or leaggd until. thay have been
surrendered to tha Crown for the purpcoses of
this Act. i

g6.42 So much of any Act or law as may be
inconsistent with this Act, or as makes any
provisioen in any matter provided for by this
Act, other than such as is8 hereby made, iB
- repealad, -except only as to things done,.
obligationg contracted, or penalties incurred
before the coming into force of this Act.

Moreover, Parliament has lagislated extenmively in
successive versions of the Indian Act with respect to the
maintenance and the use of roads on reserves, as well as with
respect to the nature of reserve lands,. The doctrine of
paerQUntcy' prohibits giving &. 257 of the Municipal Act the
interpretation adopted by the trial judge. Properly interpreted,
s. 557 of the Nunicipal Act cannot mean that roads on or passing
through Indian 1unéa become public highways by the simples opsration
of that mection. This would be legiglation in relation to a matter
coming within the cxcluaiye 1§qislativ- authority of Parliament
and, a® sBuch, would ba uléx"n virag. Saction 257 of the Municipal
Act can do no more than declare public highways for valid

pro#incial purposes roads that have become public highways pursuant
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to the provisions of the Indian Act by suxrender to the Crown and:

transfer of administration and control of the land to the province.

Conolumion

The appeal ie allowed with costs. The decision of the
trial judge declaring Ehfﬁnnaqé Road to be a public road isg set
agide and the permanant injunction that was érunt;d is set agmide.

" The ﬁortion of tha Bhawanaga Road. located on the Reserva is

declared to be a private road.

A w4
s
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This ig an appeal from a judgment of Montgomery J. declaring

that SBhawanaga Road is & public road and granting a permanent

* Tarnopolsky J.A. died on September 15, 1393,
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injunction rastraining the Bhawanaga Band of Indians [tha Bandl

from preventing public access to the road.

The Geography and Eistory of tha Road

The cdse proceeded at trial on the basis of a detailsd
Agreed Statement of Facts, and some vivi voce avidende. A mup.of
‘the area was attached tn the Agreed Statement of Faots for ume at
trial and 1s reproduced ag an appendix to these reasons, Ag shown
on the mab, Shawanaga Road runs soms £ive milesg through Shawanag;
Indian Reserve (Ramerve No, 17) from Highway 559 (Bhobcuhikong
Road) to the waestarn boundary of the Resprve. From thers it
continucq west through Crown land to Shawanaga Landing (Reserve No.:
178) on Georgian Bay. The Bhawanagae. Band who live on thase
reserves ara part of the Southeastern 0jibwa of the noxrth smhoras of
Lake Huron and Georgian Bay. In 1B50, Chiaf Muckatehmishoquot of
the Shawanaga Band was among thosa who signed tha Robinson—-Huron
Treaty surrendering the land save and except several areag which
becams rasarves. The portion of Shawanaga road at issue in this
aotion travels through RéQorvo 17 and, therefora, is .on

- unsurrandered land.

Tha first referance to any major road in the area was to
tha "North West Road" in.tha-Rnpcrt of Colonization Roads for 1871.
The North West Road began as‘a short road leading north-west from
'Parry Bound Qillage and was bullt for the purpose of settlement.

The Government of Upﬁer Canada, and subsegquently Ontario, funded
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the congtruction of arterial roade such as the North West Road
entirely but its support for the development of access roads was

limited to subaidiiing the efforts of local residents and industry..

Each year, ' the North West Road was extended e 'short
distance and in 1879 it entersd Reserve 17. Yaars latex, in.1934,
the Province of Ontario replaced it with Highway 539 (the
"Shebeshekong Road"). Although the right-of-way was not formally
tranéférred to Ontario, . the matter was ramolved by th‘ Band ‘and thé
Department of Indian Affairs. Highway 555 now connects with the
Trans*Canada Highway which was bullt across the north;ollt cornar
of .the Reserve in 1958 mfter a formal surrendar and the payment of
¢compensation pursuant to a Band Counoil Rc-olufion and the conment

of the Govaernor=in-Council.

Returning to tha origins of Shawanaga Road, Reservesm 17
and 178 were home to the Shawanaga Band and, although access
between Reserve 17 and Parry Sound wap facilitated by the North
West Road, Shawanaga Linding (Ras‘rvn 178) could only be reached
from Purry'Sound by a watear journey of several hours duration.
Thus, during tha 1880's the Band eut a trail that branched bff from
the ﬁorth West Road and travelled wast through Reservae 17, out

through Crown land, and on to Shawanaga Landing,

Shawanaga Road was and continues to be an unpaved mand-.

bazed road. Roada in thoviraa are difficult to maintain because
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the terrain is rough and rocky, the underbrusgh broﬁs up, the
winters are severe and'firea,anulc-crolllay to burn and trees to
fall acrosm them. In 1889 tha Shawanaga Band wrote to the
COmmiﬁsioner of Crown Lands for assistanse in repairing Shawanaga
.Roud noting its use by lumbarmen and for Her Majesty's ﬁnil and
obgerving it to ba “"one of the useful roads in thim mection of the
country". Thae Province granted the pand fundg for maintenance in
the two years following and Chief Pawip oversaw the work. With the
oxcep£ion of 'this occasion, though, Bhawanaga Road was maintained
by statute labour performed by band members and others until the
1520's. Statute labour was the duty imposed on certain male

residents to contribute their labour to the maintenance of roads

and highways.

With the advent of the automobile, it became desirable to
fit the rpad for a new kind of traffic. 1In 1923 the Band purchased
two road Bcrapers and'in 1924 approval was given by the federal
Dapartment of Indian Affairs for an expenditure from the Band's
capital fund to. improve the road. When the provincial Minister of .
Public Worke refused a patition in 1927 by band membaers and local
regldantas for u.qrant to make the road safe for motor traffic, the
Band resolved to spend its own funds. Kowever, on the.adyice of
John Daly, the Indian Agent in Parry Sound, the federal .Dapartment
of Indian Affairs denied aithorismation.for the axpenditure. The
| following year, after further petitions, a grant was mada to mage

two milea of the road safe for motor traffic,
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John bDaly and the local member o¢f the legislative
assembly mought jointly to reach agreement betwean tha.fedaral and
provincial qoynrnmonts'on sharing the cost of the road work. Bome
expanditures were mu&a on both sides over tha next few years and
the Band bought a grader in 193l. ‘In 1832, the Dapartment of
Indian Affairs asked the Frovince whether it would be willing to
work on the two mile stretoh of the road batwaen the Reserves which
was on Crown land. The Province raplied that it had ingufficient
funds and tha Band restrioted their efforts for éhe remainder of
that year to the portions inside the Reserves. John Daly wrote to°
the Secretary of the Department of Indian Affairs expressing his
indignution'that the Band, having mgintnincd tha road for ovar half
a century, and having permitted non-members to' use it, would
continue -to be saddled with the respongibility of maintaihinQ'the

portion that passed through the Crown land between their reserves.

Although the Highway‘lmprovomcnt Aot (colloquially known
as "The Good Roads Act") had been passed over a decade sarlier,
Shawanaga Road was among those that ramained under tha jurildiction
-0f the provinocial Department of Northern Affairs and £un&u for road
works wexe generally not forthcoming. Ad hoc agreements were
%onch.d.to share the cost of road work undertaken in 1935-38, but
it was qct until the résponsibility for roads which had praviously
come under the Northern Development Act was trangferred to the
Miniléry of Highways that Shawanaga Road began to benefit from the
subaidies provided undar the ﬂighway Improvement kat. In 1939,
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with the approval of the 1cdoril government, the Shawanaga Band
passed a resolution abolishing statute labour on itg resaerves, as
‘required by the Ontaric Highways Department in order to become
eligible for the subsidies allocatad to road repair under the
Highway Improvemant Act. From that time until 1966 about 60% of
the funds required to maintain Shawanaga Road ‘came from the
Province. 'The balance ocame from the federal govornmnﬁt or Band
funds and n&nd and gfavel wera provided by tﬁn'Bund at no axtra
charge. Ap discussed balow, since .1988, the Provinse has

maintainaed the road entirely.

Correspondence 4in }939,‘1947 and 1954 indicates that
improvemant of Shawanaga Road WAS necesmary Qnd benaficial £ox
tourist and personal traffic, altlough Bend use accountad for about
90%. Since the 1950's the Band or its lessees have operated a
tourist facility . including r-ntu} cottages and a marina at
Bhnwanaga' Landing (Rasorvo 17R) nﬁd for over half a .century
vacdtioners destined for Skerryvore were a source of revenue as

thay travelled to Shawanaga Landing and f£rom there to Skerryvore by

boat.

. In 1892/93, Ole Hansen gpettled on Georgian Bay a -hort'
diltanco north of Shawanaga Landing at the place that later came to
be known as Skerryvora. He was granted a patent in 1889 upon
performing the required settlement duties. In 1908 a hotel was

opened there. In 1961-62, Bert Taylor raceived permission and a



