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| NTRODUCTI ON

[1] The Westbank First Nation, under the Judicial Review
Procedure Act, R S.B.C. 1996, c. 241, challenges a decision by
a Mnistry of Forests District Manager to grant a | og
harvesting and hauling contract to Whbber Logging Ltd. in the
Mel lin-Ell en Forest Services Road area. Although the petition
states a nunmber of grounds, essentially only three were

advanced at the hearing.

[2] First, the Forest Act, R S.B.C. 1996, c. 157, enables the
D strict Manager to authorize cutting by enployees and agents
of the governnment. The decision is allegedly invalid because
Webber Logging is said to be neither an enpl oyee nor an agent

of the governnent.

[3] Second, the petitioners say the decision is void. They
argue that the District Manager |acks the jurisdiction to nake
t he deci sion because that jurisdiction is based on a false
assunption that the Province has full ownership in the trees.
The petitioners argue such an assunption is contrary to ss.
109 and 91(24) of the Constitution Act, 1867. They say that
the decision fails to recognize or purport to deal with the
encunbrance on provincial title (i.e. aboriginal title) and

that constitutes an error.
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[4] Third, the petitioners argue that the decision is void
because the respondents, in nmaking the decision to enter the
contract, breached their fiduciary duty by not consulting with
the petitioners in connection with their asserted abori gi nal
title. The petitioners say that any consultation was not

meani ngful or in good faith, so the decision is void and of no

ef fect.
[5] | will deal with each of these argunents in turn. In
di scussing the third, I wll consider the nature of the duty

that rests upon a District Manager who makes a deci si on when
there is an assertion of aboriginal title. | will also

di scuss what consultation occurred and whether it was in
breach of any obligation or was shown to be inadequate in the

ci rcunst ances. First, however, | will review the basic facts.

FACTS

[6] The first petitioner, Ron Derrickson, is the Chief of the
ot her petitioner, Westbank First Nation. The respondent, John
Wenger, is the District Manager of the Penticton Forest

District.

[7] Chief Derrickson and Westbank (or the “petitioners” as |
will refer to then) assert that Westbank has aboriginal title

over a territory occupi ed by the Okanagan Nation prior to the
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arrival of settlers in British Colunbia. The petitioners
assertion of aboriginal title is the subject of a proceedi ng
concerning a stop work order issued by the Crown to prevent

| oggi ng by the Westbank First Nation. The question of whether
the petitioners have aboriginal title that permts themto |og
has been directed to go to trial by an order | made on

November 12, 1999.

[8] The territory to which the Westbank First Nation, as part
of the Okanagan Nation, clainms aboriginal title includes an
area in the Mellin-Ellen Forest Services Road. That
particular area is the subject of the |og harvesting and
haul i ng contract that is the subject of this proceedi ng under

t he Judici al Revi ew Procedure Act.

[9] The background to the contract is as follows. On
Novenber 27, 1999, the Kel owna Courier published an invitation
fromthe respondents for tenders to | og, harvest and haul an
estimated 3,500 cubic netres in the Mellin-Ellen Forest
Services Road area. The purpose of the contract is to allow a
conpany to harvest trees fromthe Mellin-Ellen area and hau
themto the Mnistry of Forests Vernon Log Yard with the net
proceeds to be paid to the Province for its use and benefit.

Webber Loggi ng was t he successful bidder.
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[ 10] After receiving approval fromthe D strict Manager on
Decenber 15, 1999, the Mnistry entered into a | og hauling and

harvesting contract with Wbber Loggi ng.

| ssue No. 1

| s Webber Loggi ng an agent of the government for the purposes

of s. 52 of the Forest Act?

[ 11] The petitioner challenges the District Manager’s Decenber
15, 1999 decision to issue the harvesting and haul i ng contract
to Webber Logging. It bases its case on the ground that
Webber Logging is neither an enpl oyee nor an agent of the
governnment. The petitioners characterize Wbber Loggi ng as an

i ndependent contractor.

[ 12] The respondents' position is that Wbber Logging is an
agent of the governnent within the nmeaning of s. 52(1)(b) of

t he Forest Act.

[ 13] The operative section, s. 52 of the Forest Act, permts
the District Manager to authorize a contract such as the one
in question. As anended on July 15, 1999, the rel evant part

of the section provides that:

52 (1) The regi onal manager or district manager may,
in witing, authorize

2000 BCSC 1139 (CanlLll)



West bank v. B.C. (Mnister of Forests) and Wenger Page 6

(a) enployees acting in the course of
their duties, and

(b) agents of the governnent acting in
accordance with the terns of the
agency

to harvest crown tinber..

[14] As it is not suggested that Wbber Logging is a
government enpl oyee, the sinple question is whether Wbber
Loggi ng, when perform ng that contract, is, as it is required
to be, an agent of the governnent. The province accepts that
t he decision of the District Manager is not supportable if

Webber Logging is not an agent of the governnent.

[ 15] There is no di spute about the standard of review since
t he respondents agree that on this first issue the standard is

correctness.

[16] This issue, therefore, is quite narrow.

[17] The petitioners argue that “agent of the governnment” or
“Crown agent” are terns of art. The petitioners used the
terms “Crown agent” and “agent of the governnment”

i nterchangably. The petitioners argue that case | aw requires
the Crown to exert a degree of control to bring a person
within the term"agent” as it is used in s. 52 of the Forest

Act .
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[ 18] The respondents di sagree. They say that the petitioners
argunent fails to recognize the distinction between a Crown
agent and an agent sinpliciter. As M. Fyfe puts it, Wbber
Loggi ng, while perhaps not a Crown agent or an agent of the
government (if that termwere sinply synonynous with Crown
agent), is nevertheless an agent sinpliciter in performng
this contract and therefore was properly engaged under s. 52
of the Forest Act. M. Fyfe argues that under s. 52 the Crown
can authorize people to do things on its behalf and that to
the extent that those parties performthose services for the

Crown, they are agents of the governnent.

[19] The petitioners say that even if there is a concept of
agent sinpliciter, which can also be an agent of the
government, Webber Loggi ng does not satisfy the definition of
agent of the governnent as it |acks the power to affect the

| egal position of the Crown, sonething the petitioner says is

essenti al .

Di scussi on on Issue No. 1

[ 20] The term "agent of the government” is not defined in the
Forest Act. \Wether Webber Logging is an agent of the
government is a question that nust be answered, | think, by
exam ning the terms of the harvesting and hauling contract and

t he surroundi ng circunstances.
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[21] First, | will deal with what the contract provides.

[22] The witten contract purports to be "authorized under the
authority of s. 52 on (sic) the Forest Act." Paragraph 2 of

the contract reads that "...the Province wi shes certain

harvest and hauling of Crown tinber to be perforned."”

[23] Paragraph 1.31 is an interesting provision. It says:
"The Contractor shall be deened to be an independent
Contractor and not a servant, enployee or agent of the

Pr ovi nce. "

[ 24] Under the heading "Independent Contractor” the contract

provi des that:

1.32 The Contractor shall accept instructions
fromthe Province, provided that the Contractor
shall not be subject to the control of the Province
in respect of the manner in which the instructions
are carried out.

1.33 The contractor shall not in any nmanner
what soever conmmit or purports (sic) to commt the
Province to the paynment of any noney.
[ 25] The contract further provides that the contractor nust
obtain all licences and permts at its own expense [1.08] and

i ndemmi fy the Province for any | oss sustained by any act or

om ssion of the contractor [1.09].
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[ 26] Section 1.38 provides that “...any property provided by
the Province to the Contractor as a result of this Contract
shall be the exclusive property of the Province”. Oher
provisions are that logging is to be done in accordance with a
| oggi ng plan to be developed [2.01 to 2.03] and that the
Province may suspend work if the work is not done to the

standard of performance set out in the contract [2.04].

[ 27] Section 4.03 of the contract provides that "All of the
property and/ or services ordered/ purchased by the Province
pursuant to this Contract, are hereby for the use of, and are
pur chased by, the Province of British Colunbia Mnistry of
Forests, with Crown funds, and are therefore not subject to

goods and services tax."

[28] Notwithstanding s. 1.13, the respondents argue that for
t he purposes of s. 52 of the Forest Act, Whbber Logging is an
agent of the governnent. It seens to ne that regardl ess of
t he | anguage of s. 1.13, whether Wbber is an agent of the
government for the purposes of s. 52 is largely a question of

| aw.

[29] | start with the famliar concept of a Crown agent.
Al t hough there is not a single test to determ ne whether a
person is a Crown agent, the main test appears in the judgnent

of Ritchie J. in Westeel -Rosco Ltd. v. Governors of South
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Saskat chewan Hospital Centre, [1977] 2 S.C.R 238; (1976), 69

D.L.R (3d) 334:

Whet her, or not a particular body is an agent of the

Crown depends on the nature and degree of control

whi ch the Crown exercises over it.
[30] The petitioner says that apart fromthe express | anguage
of the contract, the nature and degree of control that the
Crown exercises over Wbber Logging indicates that it is not
an agent of the government. No suggestion was nmade that the
terms “Crown agent” and “agent of the governnent”, as those

terms are ordinarily used, were, thenselves, different

concepts.

[31] In Re Board of Industrial Relations and Canadi an | nperi al
Bank of Commerce (1981), 125 D.L.R (3d) 487 (B.C.C. A);
affirmng 116 DL.R (3d) 71 (B.C.S.C.), the Court of Appeal
hel d that the Board, having Iimted i ndependence and bei ng
organi zed within a governnent departnent, was to be treated as
a Crown agency for the purposes of s. 107 of the Paynent of
Wages Act. The Court concluded that the Board did not
exerci se any degree of independence that would enable it to
conclude that the Board was not in any real sense an agent or

servant of the Crown.
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[32] In Installations Electriques, G Bradley Ltee. v. Nova
Scotia (Attorney CGeneral) (1987), 77 N.S.R (2d) 327, N WJ.
No. 77 (QL.) (NS T.D.); appeal dismssed (1987), 79 N.S. R
(2d) 89 (N.S.C. A ); leave to appeal refused [1988] 1 S.C. R X,
the plaintiff, a contractor at the Sydney airport, sought a
tax refund. The issue was whether it was acting as an agent
of the Federal Crown and was consequently i mmune from
taxation. No contractual provision explicitly appointed the
plaintiff as an agent of the Crown. The plaintiff took al
the risk, was potentially liable in tort and contract and
entered the contract with a viewto naking a profit on the
contract work. The plaintiff relied on Montreal (GCty) v.
Montreal Loconotive Wrks Ltd. (1947), 1 D.L.R 161 (P.C),
where, under the contract, the materials, plant and | and

i nvol ved bel onged to the Crown; the corporation took no risk
of loss; the conpany was under no liability and the fees it
recei ved were for managenent services. The corporation in
Montreal Loconotive was held to be an agent of the Crown

rat her than an i ndependent contractor. However, Montreal
Loconotive was distinguished in Installations Electrique
because in the latter the contractor assuned econom c risk and
legal liability in contract and tort. Utimtely, in
Installations Electrique, the court held that the contractor

was not an agent of the Federal Crown.
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[33] What are the factors that are relevant here? | think
they appear in the contract, the relevant portions of which

were set out above.

[ 34] Applying the degree and nature of control test, |

concl ude that Whbber Logging is clearly not an agent of the
Crown. The | oggi ng conpany takes the risk and the degree of
Crown control is mniml, given that the |ogging conpany is
not bound to follow the Crown’s instructions in any particul ar
way. I n deciding whether the parties intended the degree or
nature of Crown control to be such that Webber Loggi ng was an
agent of the Crown, | have to give sone weight to the parties’
intentions as expressed in their contract. They said that
Webber Logging is not "a servant, enployee or agent of the

Provi nce. "

[ 35] The respondent Crown says that the issue is not a
guestion of determ ning Crown or governnment agency for the

pur poses of taxation or vicarious liability or priority, as is
often the case, but rather is a question of whether the

| oggi ng conmpany is an agent of the government, as contenpl ated
by, and sinply for the purposes of s. 52 of the Forest Act.
The respondents say that Wbber Logging is an agent of the
government for the limted purpose of that section, so | take

it that in that sense they use the expression agent
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sinpliciter. The Crown says that notwithstanding s. 1.13, a
contractor may still be an agent of the governnment pursuant to
s. 52 of the Forest Act, in particular, when the contractor

di sposes of property belonging to the Province on behal f of
the Province. The Crown also points to the fact that the | ogs
remain the property of the government; that the contract was
under the alleged authority of s. 52; that the contractor is
subject to instructions of the Province; that the contractor
is restricted fromperformng services that would give rise to
a conflict of interest; that everything produced as a result

of the contract belongs to the Province exclusively; and that
the work may be suspended by the Crown if it is not conducted
to performance standards set out in the contract. |In those

ci rcunst ances, the Crown says that the |oggi ng conpany
satisfies a nore limted definition of agent, which it argues
is contenplated by the section and is sufficient to bring the
contract within the District Manager’'s jurisdiction to

approve.

[36] In support of this argunment, the respondent refers to
G H L. Fridman, The Law of Agency, 7th ed. at p.p. 36-37 where
he says:

Thus it is suggested that the term*‘agent’ can best

be used to denote a relationship that is very
different fromthat existing between a master and
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his servant, or an enployer and his independent
contractor. Although servants and i ndependent
contractors are parties to relationships in which
one person acts for another, and thereby possesses
the capacity to involve that other in liability, yet
the nature of the relationship and the kind of acts
in question are sufficiently different to justify
t he excl usion of servants and i ndependent
contractors fromthe law relating to agency, unless
at any given tinme a servant or independent
contractor is being enployed as an agent, when he
shoul d be called such. |In other words, the term
‘agent’ should be restricted to one who has the
power of affecting the |legal position of his
principle by making of contracts or the disposition
of property: but who may, incidentally, affect the
| egal position of his principal in other ways. That
is the sense in which the termagent is used in this
book.

(bold italics added; footnotes omtted)

[37] If a person who di sposes of property for another can be
an agent of that person, is that the sense in which "agent of
the governnent” is used in s. 52 of the Forest Act? This
guestion of statutory construction includes a consideration of

t he purpose of s. 52. |Is Wbber Logging an agent for the

pur poses of s. 527?

[38] Section 52 appears in Division 9 of the Forest Act under
t he heading "M scel | aneous”. The | anguage of s. 52 inplies

t hat perm ssion under that section - either to harvest Crown
timber or to use and occupy Crown land - is given to an

enpl oyee or an agent within the ordinary or usual sense of

those words. The term agent does not, in that context,
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cont enpl at e soneone who is an agent nerely because that person
harvests tinber for the benefit of the Crown. The section
reads, "...agents of the governnent, acting in the course of

their duties...”". That suggests that the authorized person
has duties as a governnment enployee or agent, not sinply that
t he person is an agent of the governnent because of the
particul ar task undertaken. For this reason, the respondent
Crown' s suggested neani ng of “agent of the governnent” under
whi ch al nost anyone who harvested Crown tinber pursuant to an
aut hori zation under s. 52 would be an agent of the governnent,
cannot apply. | think that perhaps in sone circunstances
Webber Loggi ng may have sone of the characteristics of a so-
call ed agent sinpliciter, but | do not think that the term

"agent of the government” as found in s. 52 was intended to be

used in as narrow a sense as the respondents argue.

[39] In the circunstances, | find that the conpany is not a
Crown agent or an agent of the governnent under the usual
control test and is not an “agent of the governnent” under s.
52. Although the contract was stated to be nmade pursuant to
s. 52, the contract specifically states, w thout reservation,
that the contractor is not an agent of the Province. | nust
give sone weight to this contract provision in determning if

the conpany is an agent for the purposes of s. 52. 1In all of
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t he circunmstances, | conclude that Wbber Logging is not
acting in a capacity where the legislation contenplates it to
be aut horized under s. 52 to cut Crown tinber. As such, the

aut hori zation of the contract by the District Manager is void.

[40] In the event that | amwong in that conclusion, | wll

turn to a discussion of the next two issues.

| ssue No. 2

Section 109 of the Constitution Act, 1867 and the Burden of
Aboriginal Title

The Petitioners’ Position

[41] The petitioners argue that the District Manager's
decision is also void because it is beyond the powers of the
Province. They argue that his decision incorrectly assunes
that the Province has full ownership of the trees. That
assunption, they argue, is contrary to s. 109 and s. 91(24) of
the Constitution Act, 1867, because aboriginal title is an
encunbrance on Crown title and because, under s. 91(24), the
Federal Crown, not the Province, has the power to di sencunber

Crown title.

[42] For ease of reference, the relevant portion of s. 91

reads as foll ows:

...i1t is hereby declared that (notw thstanding
anything in this Act) the exclusive Legislative
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Aut hority of the Parlianment of Canada extends to al
Matters comng within the Cl asses of Subjects
herei nafter enunerated; that is to say -

24. | ndi ans, and Lands reserved for the |Indians.

[43] Section 109 states that:

Al'l Lands, Mnes, Mnerals, and Royalties bel onging
to the several Provinces of Canada, Nova Scotia, and
New Brunswi ck at the Union, and all Suns then due or
payabl e for such Lands, Mnes, Mnerals, or
Royal ties, shall belong to the several Provinces of
Ontari o, Quebec, Nova Scotia, and New Brunswi ck in
which the same are situate or arise, subject to any
Trusts existing in respect thereof, and to any
I nterest other than that of the Province in the
sane.

[44] In short, the petitioners' position is that the

Provincial Crown has only a perfectible title.

[ 45] Unl ess the Federal Government exercises its power to

di sencunber Crown title, the District Manager’s action under

s. 52 of the Forest Act, the petitioners argue, is beyond the
Province’s power. Although s. 52(1) of the Forest Act enabl es
the District Manager to authorize cutting of Crown tinber, the
petitioners say that by s. 109 of the Constitution Act, 1867,

t he Province has no power to deal freely with Crown | ands

until Crown title is disencunbered of aboriginal title.
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[46] In support of the propositions that aboriginal title and
Crown title co-exist and that until aboriginal title is
extingui shed, Crown title is burdened by aboriginal title, the
petitioners cite R v. Del ganuukw, [1977] 3 S.C.R 1010. The
petitioners say that the pre-existing |land rights of

aboriginal peoples to their territories are to be respected by
t he Sovereign, and that those rights survive the assertion of
Crown sovereignty and continue until properly term nated by

| aw.

[47] The petitioner says that the fact that Provincial title
was subject to aboriginal title was recogni zed over 100 years
ago in St. Catharines MIling and Lunber Co. v. The Queen
(1888), 14 App. Cas. 46 (P.C.) affirmng (1887), 13 S.CR
577. The petitioner argues that the aboriginal title
encunbrance or limtation on Provincial Crown title has been
recogni zed in a nunber of decisions including Guerin v.
Canada, [1984] 2 S.C R 335; (Opetchesaht |ndian Band v.
Canada, [1997] 2 S.C.R 119; Del gamuukw, supra; and Osoyoo0s

I ndi an Band v. diver (Town) (1999), 172 D.L.R (4th) 589

(B.C.C A )(notice of appeal filed 18 May 2000).

[ 48] The petitioners also cite Del ganmuukw i n support of their
argurment that a fiduciary relationship exists because

aboriginal title is inalienable except to the Federal Crown.
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Al t hough the Federal Crown has power to extinguish or
interfere with aboriginal title, the process for
extingui shnment and interference is governed by this fiduciary

rel ationship (see R v. Sparrow, [1990] 1 S.C.R 1075).

[49] The petitioners' argunent continues by saying that the
[imtation on Ctown title exists in the absence of proof of
aboriginal title according to the tests established in

Del gamuukw. First, the petitioners say that the doctrine of
continuity affirmed in Guerin, supra, establishes a
presunption that aboriginal title survives sovereignty and
continues. They argue that because the Crown has failed to

di scharge its onus to prove that aboriginal title has been
extinguished in British Colunbia, aboriginal title nmust be
presuned to exist unless and until the Crown neets its onus in
some other way. Second, they argue that in light of the
fiduciary relationship arising fromthe fact that abori ginal
title is inalienable except to the Federal Crown, it would be
perverse to allow the Province to take full benefit of an
encunbered Crown title. Third, the petitioners say that if
aboriginal title nmust be proved to trigger the encunbrance on
Provincial Crown title, then the Province could take the
benefit of unencunbered title awaiting a successful aboriginal

title lawsuit. Fourth, they reiterate their argument that the
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Provi nce sinply does not have authority to extinguish

aboriginal title.

[ 50] The petitioners say that notw t hstandi ng the fact that
their aboriginal title to the site in question has not been
proven according to the tests in Del ganuukw, their argunent
has equal force. The petitioners argue that the Province, to
give effect to s. 91(24) of the Constitution Act, 1867, nust
allow for the possibility of an encunbrance. The petitioners
say that this burden was recogni zed and confirmed in

Del gamuukw and the Province is prevented fromlegislating in
relation to aboriginal title. The petitioners ask,
rhetorically, what is the constitutional content of aboriginal
title which is enbraced by s. 91(24) and which is a burden on
Provincial Crown title, short of proof of aboriginal title?
The petitioners say that for the purposes of the present case,
it is sufficient for the court to consider the conplete, ful
and absol ute beneficial interest that the Province assunes for
itself, in order to conclude that the Province s decision here
i s beyond the power of the Province. The petitioners say that
given the |l egal nature of aboriginal title, it nust be said
that Provincial legislation and action that assunes absol ute
and conpl ete ownership of the trees will conflict with

aboriginal title.
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[51] Finally, the petitioners say that the Provi nce cannot use
its powers under managenent |egislation (s. 92(5) of the
Constitution Act, 1867) to avoid the fact that its ownership

i s encunbered by an existing interest under s. 109.

The Respondents’ Position

[ 52] The respondents say that the petitioners' argunment, based
as it is on asserted aboriginal title, is fundanentally
flawed. They say that if the petitioners’ argunment were
correct, it would affect nost land in British Colunbia and be
an inpedinment to the Crown acting with respect to nmuch of the

land in the Province.

[ 53] The respondents acknow edge that aboriginal title is an
encunbrance of the type contenplated by s. 109. However, they
argue that aboriginal title is site-specific and consequently,
it nmust be proven before it can be an inpedinent to the
District Manager’s authority under s. 52. The respondents say
t hat given that aboriginal title to the lands is in issue and
unproven, the District Manager’s deci sion cannot be a

violation of s. 35 of the Constitution Act, 1982.

The Petitioners’ Reply

[54] In reply, the petitioners reassert that there is a

fiduciary relationship that inposes obligations on the Crown
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prior to proof of aboriginal title and that those obligations
i ncl ude recognition of possible title, consultation and
accommodati on of aboriginal and Crown interests in the face of
asserted rights. The petitioners say that s. 109, as it
applies to unproven aboriginal title, applies throughout the
Provi nce except where aboriginal title has been accommopdat ed
through treaty or under the | ands enbraced by the Nisga a

agreenent .

[ 55] Fiduciary argunments will also be discussed in connection

with the adm nistrative | aw i ssue.

Di scussi on on | ssue No. 2

[ 56] The petitioners are, in effect, saying that there is a
burden on Crown title by operation of s. 35 of the
Constitution Act, 1867 and s. 109 of the Constitution Act,
1982 sufficient to prevent the D strict Manager’s deci sion
affecting the | and unl ess the decision acconmobdat es asserted

aboriginal title.

[57] It is inportant to distinguish this encunbrance argunent
fromthe question of the District Manager’s responsibilities
ei ther under the law of fiduciaries or procedural fairness in

reaching a decision that may affect proven or unproven
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aboriginal rights. A discussion of that appears in the next

secti on.

[ 58] The authorities certainly support the proposition that an
establ i shed aboriginal interest is a burden on the Crown’s
title. However, | think that the situation is different when
the alleged interest is only an unproven, pending claimthat

has not been settled or adjudicated upon by the court.

[59] My conclusion on the second issue is as follows. |In

t hese circunstances, when there is an unproven abori gi nal
title claim the District Manager nmay authorize cutting on the
particular site. | reach that conclusion because | think that
t he respondents are correct that the encunbrance exists once
aboriginal title is proven, given the site-specific and group-
speci fic nature of aboriginal title described in Del ganuukw,
supra. Since establishing aboriginal title requires proof of
excl usi ve occupation, the block in question cannot be said to
be burdened pursuant to s. 109, so as to inpede the District
Manager’s decision, until the petitioners establish specific

aboriginal title to the bl ock.

[60] | think that the authorities dealing with how abori gi nal
title nust be proven support this conclusion. |n Del gamuukw,

Chi ef Justice Lanmer said:

2000 BCSC 1139 (CanlLll)



West bank v. B.C. (Mnister of Forests) and Wenger Page 24

(143) In order to make out a claimfor
aboriginal title, the aboriginal group asserting
title nust satisfy the followng criteria: (i) the
| and nust have been occupied prior to sovereignty,
(ii) if present occupations relied on as proof of
occupation pre-sovereignty, there nmust be a
continuity between present and pre-sovereignty
occupation, and (iii) at sovereignty, that
occupation nust have been excl usive

(145) On the other hand, in the context of
aboriginal title, sovereignty is the appropriate
time period to consider for several reasons. First,
froma theoretical standpoint, aboriginal title
arises out of prior occupation of the |and by
aboriginal peoples and out of the relationship
bet ween the conmmon | aw and pre-existing systens of
aboriginal law. Aboriginal title is a burden on the
Crown’s underlying title. ... aboriginal title
crystallized at the tinme sovereignty was asserted.
...aboriginals nust establish occupation of the | and
fromthe date of the assertion of sovereignty in
order to sustain a claimfor aboriginal title. ..
(enmphasi s added)

(149) ... Physical occupation may be established
in a variety of ways, ranging fromthe construction
of dwellings through cultivation and encl osure of
fields to regular use of definite tracks of |and for
hunting, fishing or otherwi se exploiting its

resour ces.

(150) In Van der Peet, | drew a distinction

bet ween those practices, custonms and traditions of
aborigi nal peoples which were “an aspect of, or took
pl ace in” the society of the aboriginal group
asserting the claimand those which were “a central
and significant part of the society’s distinctive
culture”. The latter stood apart because they “nade
the culture of the society distinctive ... it was
one of the things that truly nmade the society what
it was”. ... The sanme requirenent operates in the
determ nation of the proof of aboriginal title. As
| said in Adans, a claimto title is made up when a
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group can denonstrate “that their connection to the
piece of land ... was of central significance to
their distinctive culture”.

(160) The aboriginal rights recogni zed and
affirmed by s. 35(1), including aboriginal title,
are not absolute. Those rights may be infringed,
both by Federal (e.g., Sparrow) and Provincial,
(e.g., Coté) governments. However, s. 35(1)
requires that those infringenments satisfy the test
of justification.

[61] | think that the foregoing indicates that the title of
the Provincial Crown is encunbered to the extent that
aboriginal title has been proven on a site-specific basis. 1In
Hai da Nation v. British Colunbia (Mnister of Forests), [1998]
1 CNL R 98 (leave to appeal dism ssed, May 7, 1998), the
British Colunbia Court of Appeal held that "the Abori gi nal
title clained by the Haida Nation, if it exists, constitutes
an encunbrance on the Ctown’s title to the tinber”. (Enphasis
added.) Although the petitioner is correct that once
aboriginal title to the lands is proven, it encunbers the | and
and places restrictions on the Province's jurisdiction to deal
with the lands in question, that is not the present situation

because aboriginal title is not yet established.

[62] The petitioners argue that because aboriginal title has

not been extinguished in British Colunbia it nust be presuned
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to exist and encunber these lands. | disagree. G ven the
requi renents for proof of aboriginal title, | cannot see that
the District Manager’s decision can be said to be in error for

not recognizing a yet unproven encunbrance.

[ 63] Del gamuukw, supra, indicates that aboriginal title mnust
be proven, that it is not presuned and that the determ nation
of aboriginal title, according to the test it describes, is
done on a site-specific basis. That is not to say that the
D strict Manager may not have to act in a certain way because
of the possibility of aboriginal title. Absent proven
aboriginal title, I do not think that s. 109 and s. 91(24) of
the Constitution Act, 1867 prevent the District Manager from

granting approval to the |ogging contract.

[64] Setting aside the question of any duty to consult or
investigate, the District Manager did not err in authorizing
the contract when aboriginal title was still unproven.
Accordingly, I would have concl uded that the petitioners'

second ground nust fail.

| ssue No. 3

Duty to Consult

[ 65] The petitioners’ position is this: the Province is in a

fiduciary relationship to aboriginal peoples, a relationship
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entrenched in s. 35 of the Constitution Act, 1982 and
accordi ngly, nust engage in good faith and neani ngf ul

negoti ations, which it argues has not occurred here. The
petitioners argue that the District Manager is under a
fiduciary responsibility to them which has been breached and

t hat the decision should be set aside on that ground.

[66] The petitioners say that the decisions in Guerin, supra,
and Sparrow, supra, are exanples of cases where the fiduciary
rel ati onship and duty was found. The petitioners argue that
the fiduciary relationship includes a duty to consult. More
inmportantly for the case at hand, the petitioners say that
this duty to consult arises prior to proof of aboriginal title
and exists in the face of asserted title. For this
proposition, the petitioners rely on Hal fway River First
Nation v. British Colunbia (Mnistry of Forests) (1999), 64
(B.C.L.R). (3d) 206 (B.C.C.A); Nunavik Inuit v. Canada,
(1998) 164 D.L.R (4'") 463 (F.C.T.D.); G tanyow First Nation
v. Canada (1999), 66 B.C.L.R (3d) 165, [1999] 3 C.N.L.R 89
(B.C.S.C.), leave to appeal granted, 1999 B.C. C A 343; and
the Il ower Court decision in Trans Canada Pipelines Ltd. v.
Beardnmore Township, [1997], O J. No. 5316 (QL.) (Ont. Ct.

(Gen. Div.).
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[67] Finally, the petitioners say that if a duty to consult
does not exist prior to the establishnment of an aborigi nal
right or title, then this court should extend the law to

i nclude an obligation to consult, investigate or negotiate in
good faith. The petitioners rely an article by Sonia Law ence
and Patrick Macklementitled “From Consultation to
Reconciliation: Aboriginal Rights and the Ctowm’s Duty to
Consult”, (2000) 79 Can. Bar Rev. 252, which speaks of the

expanded nature the duty.

[68] The petitioners say that the respondents’ duty to
consult rests on a continuumcalibrated to the recognition of
aboriginal rights and title. G ven the evidence in this case,
whi ch the petitioners say is strong, they argue that here
there is a high standard, one of good faith. The petitioners
say that this obligation includes good faith efforts to reach
an accommodati on of aboriginal and Crown title. The
petitioners argue that the duty to consult cannot be

di scharged unl ess the possi bl e existence of aboriginal title
is presunmed and then investigated. The petitioners argue that
t he Province's conduct has fallen short on all accounts:

consul tation, negotiation and/or accomobdati on.

[ 69] The respondents, on the other hand, say that the

fiduciary relationship only arises in connection wth existing
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aboriginal rights or title. That is the fundanmenta

di fference between the parties.

[70] In addition, the respondents draw a distinction between a
fiduciary obligation and the adm nistrative |aw duty of
procedural fairness. The respondents say that the District
Manager does not owe the forner, but that he has obligations
of procedural fairness that stemnot from asserted abori gi nal
rights, but that arise as a matter of provincial policy. The
respondents say that any adm nistrative duty of procedural

fai rness has not been breached.

Di scussi on on | ssue 3

[ 71] The first question is whether the District Manager was in
a fiduciary relationship with the petitioner in connection
with this decision; and, secondly, whether there was a breach
of any fiduciary duty. |If neither the District Manager nor
the Province has a fiduciary duty in the circunstances, then
the question is what procedural or adm nistrative duty is owed

to the petitioners and has it been breached.

|s there a fiduciary duty in those circunstances?

[ 72] Courts in several Canadian jurisdictions base the Crown’s

duty to consult on the establishnment of an aboriginal or
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treaty right. Subsequent to oral argunment, the Ontario Court
of Appeal decided Ontario (Mnister of Minicipal Affairs and
Housing) v. Transcanada Pipelines Ltd., [2000] O J. No. 1066
(QL.) (Ont. C. A); application for leave filed June 2, 2000.
The Ontario Court of Appeal overturned a decision relied on by
the petitioners concerning the duty to consult. In connection

with duty of consultation, the court said at paras. 119-120:

In my view, what these cases decide is that the
duty of the Crown to consult with First Nations is a
| egal requirenent that assists the court in
determ ning whether the Crown is constitutionally
justified in engaging in a particular action that
has been found to prima facie infringe an existing
Aboriginal or treaty right of a First Nation. It is
only after the First Nation has established such
i nfringement through an appropriate hearing that the
duty of the Crown to consult with First Nations
beconmes engaged as a factor for the court to
consider in the justificatory phase of the
proceedi ng. ...

As the decisions of the Suprenme Court
illustrate, what triggers a consideration of the
Crown's duty to consult is a show ng by the First
Nation of a violation of an existing Aboriginal or
treaty right recognized and affirnmed by s. 35(1) of
the Constitution Act, 1982. It is at this stage of
the proceeding that the Ctown is required to address
whether it has fulfilled its duty to consult with a
First Nation if it intends to justify the
constitutionality of its action.

[ 73] This court has followed a simlar course in describing
when and how the duty of consultation arises. |In Kelly Lake

Creek Nation v. Canada (M nister of Energy and M nes), [1999]
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3 CNLR 126, (1998), B.C.J. No. 2471 (QL.), two First

Nati ons groups applied for judicial review of a Mnistry of
Energy and Forests decision to permt the use of Crown |and
for gas well developnent. The First Nations took the position
that these exploration activities inpacted on their aboriginal
treaty and constitutional rights and that the Mnistries
breached a duty to consult with themin a nmeani ngful way prior

to maki ng t he deci si ons.

[ 74] Taylor J. set out the follow ng issue for determ nation
on review. if asserted rights may be affected by the deci sion,
was there a duty to consult with one or both of the applicants
before the decision was made and if so, was there ful fil ment
of that duty? The Crown argued that its duty to consult
arises only where aboriginal or treaty rights have been
established by the courts or by treaty and, in the case of
Treaty No. 8, acknow edged that there was a duty to engage in
consultation. Taylor J. discussed Sparrow and Del ganuukw. He
poi nted out that the focus of the court’s decision in Sparrow
was whether there was a justifiable infringenment of an
"established right". He noted that the court in Del gamuukw
did not establish rights or title, but rather set forth the
process under which those could be established. Taylor J.

said at paragraph 160:
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It is in respect of that second aspect that the
fulfilment of consultation before infringenment of
established or affirmed rights occur. It is
Iikewise in the context of this second aspect that
t he concept of the honour of the Crown cones into
play in ternms of the manner of consultation.

[ 75] Taylor J. indicated that the question of the duty to
consult does not preclude the Crown fromestablishing, as a
matter of policy, consultation with First Nations who assert
such rights or title. He indicated that the process requires
procedural fairness, the extent of which would be determ ned

by the nature of the decision making process that arises under

t he statute.

[76] In Hal fway River, supra, our Court of Appeal considered
an appeal froma judicial review quashing a decision of a
District Manager to approve Canfor’s application for a cutting
permt. The case concerned the right to hunt under Treaty 8.
The petitioners say Hal fway River, supra, supports their
contention that there is a fiduciary obligation to consult in
the face of asserted, but unproven rights. On appeal, Finch
J.A, for the mgjority, concluded that the only |ack of
procedural fairness in the D strict Manager's decision making
process was the failure to provide to the petitioners an
opportunity to be heard. Mre inportantly for current

pur poses, he al so distinguished between the duty to consult as
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an aspect of the test for justification under Sparrow (where
there is a proven right) and procedural fairness. He said at

par agr aph 158:

The | earned chanbers judge found that there had been
i nadequate consultation with the petitioners, and it
is upon this ground that she found the Crown had
failed inits attenpts to justify the infringenent
of the petitioner’s right to hunt.

It is perhaps worth nmentioning here that the

di fference between adequate notice as a requirenent
of procedural fairness (considered at paragraph 76-
80) and adequate consultation, which is a
substantive requirenent under the test for
justification. The fact that adequate notice of an
i nt ended deci sion may have been given, does not nean
that the requirenment for adequate consultation has
al so been net.

The Crown’s duty to consult inmposes on it a positive
obligation to reasonably ensure that aboriginal
peopl es are provided with all necessary information
inatinly way so that they have an opportunity to
express their interests and concerns and to ensure
that their representations are seriously considered
and, whenever possible, denonstrably integrated into
t he proposed plan of action.
[ 77] Huddart J.A. wote concurring reasons but differed on the
application of the principles from Sparrow, supra. She
consi dered the breach in process a breach of the Crown’s
fiduciary responsibility that nade the application of a
Sparrow anal ysis premature. She would require a First Nation

“to establish the scope of the right at the first

opportunity.” The decision naker would then ascertain the
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scope of the right and weigh the right against the various
interests concerned to determ ne whether the proposed uses
were conpatible. Any judicial review would focus on this
process. However, she concurred with Finch J. A that the
“District Manager was under a positive obligation to the

Hal fway River First Nation to recognize and affirmits treaty
right to hunt” (at para. 178) in determ ning whether to grant

a permt.

[78] In Taku River Tlingit First Nation v. Tul sequah Chi ef

M ne Project, 2000 BCSC 1001, Kirkpatrick J. undertook a
judicial review of decisions of relevant Mnisters under the
statutory framework of the Environnental Assessnent Act.
Kirkpatrick J. found that substantive aboriginal rights were
not relied on, noted that the Tlingit were in treaty

negoti ations and held, in the circunstances, that after
Decenber 1997 the process did not neet “any fiduciary or other
obligations owed to the Tlingits”, who, until that tine, had
been full participants in the statutory process. Utimtely,
she hel d that she was “unable to conclude that the Crown
respondent was required to extract an agreenent fromthe
Tlingits in respect of the Project proposal.” However, the

Crown was obliged to have nmeani ngful consultation and “nust at
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| east consider solutions concerning the disputes arising in

t he environnmental review process.”

[ 79] Kirkpatrick J. quashed the Mnisters' decision. She

t hought that the Crown's argunment that s. 35 of the
Constitution Act was not engaged until aboriginal rights and
title are established to be excessively rigid and confining,
particularly when considered in light of the Ctowm's duty to
negoti ate as defined in Del ganmukw. She noted that the
Tlingits asserted aboriginal rights at all stages of the
environmental review. She held that all fiduciary, or other
obligations, were satisfied until Decenber 1997. She

concl uded that after Decenber 1997, the Mnisters' reasons
denonstrate that the statutory obligation under the

Envi ronnent al Assessnent Act to pronpte sustainability was not
fully addressed and the Mnisters' obligation, by statute and
common |law, was not fulfilled. She described the failure of
the project commttee to discuss with the Tlingits their
concerns and report themto the Mnisters to be a breach of

the rul es of procedural fairness.

[80] Taku is a conpl ex decision concerning the statutory
envi ronnment al approval process. However, | do not think it or
Hal fway stands for the proposition that a fiduciary obligation

to consult arises nerely in the face of asserted rights.
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[81] Also, the petitioners rely on a decision of WIllianson J.
in Gtanyow First Nation v. Canada, supra, as support for the
proposition that a fiduciary duty is engaged when the Crown is
faced with asserted aboriginal rights. There, the hereditary
chiefs of the Gtanyow First Nation sought a declaration that
t he Federal Crown and British Colunbia Crown undertake to
negotiate a treaty with them as governed by the B.C. Treaty
process and that in negotiating they were obligated to
negotiate a treaty in good faith and to nake every reasonabl e

effort to conclude a treaty.

[82] WIlianson J. said that the | ongstanding fiduciary

rel ati onshi p cannot be displaced sinply because the Crown and
First Nations enter into negotiations concerning aboriginal
title and/or rights. WIIlianson J. concluded that in entering
negotiations with the Gtanyow Nation pursuant to the B.C
Treaty process, the Ctown in Right of Canada and the Crown in
Ri ght of British Colunbia had a duty to negotiate in good
faith. After review ng Nunavik Inuit v. Canada (M nister of
Canadi an Heritage), supra, WIIlianson J. concluded that the
Federal Court did not rely on any specific process or
framewor k agreenent, but rather on the jurisprudence and on s.

35(1). Wllianson J. concluded that the duty to negotiate in
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good faith was founded on the fiduciary relationship between

t he abori gi nal people and the Crown.

[83] | think Gtanyow, supra, is distinguishable because it
(and Nunavi k, supra,) arose in the context of an existing
treaty negotiation and the i ssue was whether there was an

obligation to negotiate the treaty in good faith.

[84] | think the weight of the authority binding on nme | eads

to the follow ng concl usi ons:

1. There is a fiduciary duty, including a duty to
consult, when there is a possible infringenment of an
exi sting aboriginal right or title or a treaty
right.

2. That in the course of treaty negotiations there is
an obligation to negotiate in good faith, which
flows fromthe fiduciary relationship between the

Crown and abori gi nal peopl es.

[ 85] Based on the authorities |I have referred to, and the
ci rcunstances of this case, | amunable to find that there is
a duty to consult as an aspect of a fiduciary duty that arises

prior to the petitioners’ establishment of aboriginal title.
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[86] | turn to the petitioner's alternate position that there
is nevertheless a duty to consult as a matter of procedural

f ai r ness.

[87] | think that even in the absence of ongoi ng negoti ations
or a possible infringenment of a proven right or of aboriginal
title, there is, neverthel ess, an obligation of procedural
fairness on the part of the District Manager when naki ng

deci sions that he knows m ght affect asserted aboriginal

rights.

[88] In Halfway R ver, supra, Finch J.A said that:

...the legislation and the Regul ations do require
consideration of First Nations’ econom c and
cultural needs, and inply a positive duty on the
District Manager to consult and ascertain the
petitioners’ position, as part of an adm nistrative
process that is procedurally fair.

[89] In Kelly Creek, supra, Taylor J. said:

The question of the duty to be consulted over
established or affirmed rights does not preclude the
Crown as a matter of policy of consulting with First
Nati ons who assert such rights or title. That is, in
fact, a policy followed in many cases. The invoking of
t hat policy however involves an assessnent by the Crown
of whether the asserted right has sone factua
under pi nning that would, if established, require the
fulfilment of its honour by the undertaki ng of neani ngf ul
consultation as to possible infringenents upon the
asserted right or title by the affects of a proposed
activity.
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[ 90] The existence of the duty to act fairly as a matter of
adm nistrative law was stated in Cardinal v. Director of Kent

Institution, [1985] 2 S.C R 643 at 653 as foll ows:

This Court has affirnmed that there is, as a general
common | aw principle, a duty of procedural fairness
lying on every public authority making an
adm ni strative decision which is not of a
| egi sl ative nature and which affects the rights,
privileges or interests of an individual
[ 91] The particul ar procedures that nmeet the duty vary with
particular circunstances. As the majority said in Knight v.
| ndi an Head School Div. No. 19, [1990] 1 S.C. R 653 at 682
“the concept of procedural fairness is emnently variable and
its content is to be decided in the specific context of each
case”. The mgjority held that the existence of a general duty
to fairness depends on the nature of the decision to be nade
by the admi nistrative body; the relationship of that body to

the effected party; and, the effect of the decision on the

i ndi vidual s’ rights.

[92] In Baker v. Canada (M nister of Ctizenship and

lmMm gration), [1999] 2 S.C.R 817 the Court discussed factors
affecting procedural fairness: (i) the nature of the decision
bei ng made and the process followed in making it (i.e. its

cl oseness to judicial process); the terms of the statute under

whi ch the decision maker operates; (iii) the inportance of the
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decision to the individuals affected; (iv) the legitimte
expectations held by the persons chall enging the deci sions
regardi ng procedure and result; and (v) the choices of
procedure made by the agency itself, particularly where the
statute | eaves the choice of procedure open or where the
agency has expertise regarding appropriate procedures. The
factors considered in both Knight v. Indian Head and Baker v.
Canada go to evaluating the procedure used in light of the

ci rcunst ances of the case.

[ 93] The respondents say the Province has devel oped policies
that apply where aboriginal title is asserted. As |
understood his subm ssion, M. Fyfe said that the scope of the
respondents' administrative duty is conpliance with these
provi nci al guidelines and policies. That, they submt, is the
scope of the obligation of procedural fairness resting on the

D strict Manager.

[94] | turn to the provincial Consultation Guidelines that
were in place in Septenber 1998 to deal with Crown | and

activities which guidelines provide in part, as foll ows:

Wil e the nature and scope of consultation may vary
dependi ng on specific circunstances, the fundanental
principles of consultation are the sanme for both
aboriginal rights and aboriginal title.

Consultation efforts nmust be nade in good faith with
the intention of substantially addressing a First
Nation's concerns relating to infringenent. In

2000 BCSC 1139 (CanlLll)



West bank v. B.C. (Mnister of Forests) and Wenger Page 41

practical terms, this means the quality of
consultation is of prime inportance.

[95] The followi ng principles were stated to apply to al

consultation efforts:

As the onus to prove aboriginal title lies with
First Nations, staff nust not explicitly or
inmplicitly confirmthe exi stence of abori ginal
title when consulting with First Nations.

» The Province nust assess the |ikelihood of
aboriginal rights and title prior to |land
resource deci sions concerning Crown |and
activities.

* Consultations should be carried out as early as
possi bl e i n deci sion maki ng.

e Consultation is the responsibility of the Crown.

e Statutory decision nakers should take steps to
ensure consul tation activities contain proper
representation fromall potentially affected
aborigi nal groups.

e Consultation processes need to be effective and

tinmely, and neet applicable |legislative tine
lines.

[96] It was al so noted:

The real question [before decision nakers] is to
find out the potential of aboriginal title in the
area in question.

[97] | find that given the existence of the particul ar

consul tation guidelines of the Provincial Governnment, it is
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not necessary for nme to comment on the nature and scope of any
adm nistrative duty of procedural fairness that would exist in

t he absence of those guidelines.

[98] First, let nme describe the petitioners’ position on
consultation. The petitioners say, as | understood their
subm ssion, that there has been no neani ngful consultation

i nsofar as the issuance of the Mellin-Ellen harvesting and
haul i ng contract as part of the Small Busi ness Forest
Enterprise Program (“SBFDP”) Forest Devel opnment Plan (" FDP")
was concerned. The Band asserts that it has provided the

M nistry of Forests with credi ble evidence that it hol ds
aboriginal title that allows it to log in the region, but
there has been no effective consultation. The Band says that
the District Manager’s position is that aboriginal title wl
only be recognized if the matter goes to court or there is a

treaty.

[99] The petitioners say that no effort is nmade to accommodat e
or recognize its asserted title; rather, the decisions that
concern it are only operational decisions of the Mnistry of
Forests made by a person w thout power to accommodate their

asserted aboriginal title.

[ 100] | nsofar as this particular cutblock is concerned,

the Band informed the Mnistry of Forests that it had
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aboriginal title to the area and that it was in their
traditional territory, |land over which they were negotiating a

treaty with the Province.

[ 101] The Band says that the consultation was m sl eadi ng
because West bank was provided wth inconplete information on
the cutblock in question. The Mellin-Ellen Block was put out
for harvest under tinber sale |licence A61358 which did not
appear on the forest devel opment plan that was provided to
West bank. The petitioners say that the District Minager did
not contact Westbank to di scuss the Band's concerns about the
harvest and haul contract in the Mellin-Ellen area and did not
review any of the information provided by Westbank concerning

its aboriginal title.

[ 102] The petitioners say that the overall process in
dealing with the Province about their aboriginal title claim
is unsatisfactory. Not only has no di scussion about title
occurred, the Band says, but also the Crown has produced no
contradictory evidence. The petitioners say that they have
attenpted to negotiate in various foruns wthout success. The
petitioners say that the Ctowmm will not negotiate regarding
past infringements or infringenents during the negotiation

proceedi ng. The Crown, they say, refuses to agree to interim
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nmeasures and takes contradictory positions as to whether it

will or will not recognize aboriginal title.

[ 103] | turn now to the evidence of various individuals
concerni ng di scussions between the Mnistry of Forests and the

petitioners.

[ 104] According to his affidavit, Brent Turnel, a

regi stered Professional Forester enployed as the Liaison

O ficer, Aboriginal Affairs for the Penticton Forest District,
was responsi ble for coordinating, establishing and attending

t he Forest Devel opnment Pl an consultation neetings with First
Nat i ons, including Westbank. He deposed to nunerous neetings.
He said that in February or March of each year from 1996, a
letter went out to Westbank inform ng themof the newy
proposed draft (SBFEP) Forestry Devel opnent Pl an and
encouraging themto review it and provide comments. Between
February and June consultation neetings were arranged and
hel d, he said, usually at Westbank’s offices. M. Turnel’s
staff gave an overview to ensure, he said, that consultation

t ook place to nake note of any information and comments and to
provi de Westbank with an opportunity to view and di scuss the
proposed Forest Devel opnent Plan in regard to aboriginal

rights and uses that m ght be affected.
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[ 105] M. Turnel said that in May 1996, at a neeting, Dr.
Ti m Raybould (for the petitioners) said that Wstbank had
unexti ngui shed aboriginal rights in their traditional
territory and that all referrals regarding forestry

devel opnment should be dealt with at the treaty table.

[ 106] West bank’ s representative, Dr. Rayboul d, described

t he subsequent years’ neetings, including one in 1999, that he
coordinated with newly elected Chief Derrickson, the Counci

of the Westbank First Nations and the nenbers of the Penticton
Forest Departnent. At the neeting, John Wenger, the District
Manager of the Penticton Forest Departnent, said that he
wanted to continue consultation efforts. Wstbank’s
representative, Dr. Raybould, said at the April 1999 neeti ng,
its position, was that the petitioners had unexti ngui shed
aboriginal title and that Westbank territory was subject to a
land claim Dr. Raybould said that Wstbank was | ooki ng at
harvesting areas within their traditional territory. M.
Turmel said that at that neeting no comments were nade
concerning the cutblock in question and no information was
provi ded concerni ng aboriginal uses or rights to the bl ock

that is the subject of the |ogging contract.

[ 107] Rayrmond Cranpton of the Penticton Forest District

was responsible for formulating the Small Busi ness Forest
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Enterpri se Program Forest Devel opnent Plan for nost of 1996 to
1999. He said that from 1996 to 1999, during his efforts to
consult with Westbank, Westbank maintained that all the |ands
and resources fell, in whole or in part, within their
traditional territory and were subject to an aboriginal |and
claim He understood that Westbank did not wish to comment on
the presentations and they woul d neither approve nor

di sapprove of the proposals in the SBFEP Forest Devel opnment

Pl an; rather, they wanted the presentations dealt with in the
treaty maki ng process although M. Cranpton said the
petitioners provided himw th neither details of their claim
to rights or title, nor any specific input in the devel opnent

proposals in the Mellin-Ellen operating area.

[ 108] M. Wenger advertised the subject contract, under
the Smal| Business Forest Enterprise Program in newspapers on
Novenber 27, 1999. He deposed that no conplaints were
received until he received a fax on Decenber 13, 1999,
attaching a letter from Wstbank’s | egal counsel. On Decenber
14, 1999, he received a bid from Heartl and Econom cs Ltd.,
signed by Ron Derrickson. According to M. Wnger, the
tenders ranged from $32.55 per cu. nmeter fromHeartland to
$22. 75 per cubic netre submitted by Wbber Logging. M.

Wenger deposed that he decided there had been adequate
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consul tation with Westbank on the 1999 and previous years’
Smal | Busi ness and Enterprise Program Forest Devel opnent Pl ans
and that Westbank was aware that the | and to be harvested was

identified as Cutbl ock 118.

[ 109] M. Wenger takes issue with certain statenments of
Chi ef Derrickson including the assertion that the Mellin-ElIlen
area was exclusively occupi ed by Okanagan people. He says

t hat al t hough Westbank identified the area as part of its
nation, the Upper Nichola Band had al so clainmed the area.

Al t hough Chi ef Derrickson says that the Province was well
aware of the title asserted by Westbank, M. Wnger says that
at the various neetings he attended with Chief Derrickson and
his staff, no details of the clains of rights and title were
provi ded by Westbank. M. Wnger says that they sinply said
they had rights and title and that Del gamuukw supported this
claim M. Wnger wote a letter on May 17, 1999, requesting
a neeting to discuss any specific information Westbank may
have had regardi ng aboriginal rights and title and he said

that he had not received a reply.

[ 110] Al t hough Chi ef Derrickson says that Westbank was
advi sed by the Mnistry of Forest enployees that they cannot
deal with aboriginal rights and title and that it can only be

dealt with through the British Colunbia Treaty Conm ssion
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process, M. Wnger says that his staff repeatedly consulted

with Westbank on nmatters of aboriginal rights.

[ 111] Various of the deponents that | have referred to
have been cross-exam ned on their affidavits. M. Wnger

i ndicated that he did not see potential for Wstbank to
establish aboriginal title, but if he had, he would have
established a teamfromthe Mnistry of Forests to | ook into
the question. According to the District Manager, he did not
attenpt to accommobdate aboriginal title because it had not
been proved; but even if his investigation had shown a
probability that they had title, Wstbank, he said, would have
to go to court or settle a treaty before title could be

accommodated as a matter of Provincial policy.

[112] I n cross-exam nation, Chief Derrickson described

John Wenger as a person without a nandate to do anyt hi ng.

[ 113] In the particular circunstances of this case | am
not persuaded that the petitioners have denonstrated a breach
of procedural fairness to them in relation to the approval of
the 1 og harvesting and hauling contract. | do not find it
necessary to attenpt to determ ne the precise scope or source
of the obligation of procedural fairness that was owed by the
District Manager to the petitioners to conclude that the

petitioners have not, in these circunstances, been denied
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procedural rights. Here | amsatisfied that the petitioners
were made aware of the respondents’ proposed plans, including
the particular plan for the |logging contract. However, the
respondents were also well aware through the consultation
process of the petitioners’ position, which was that they had
aboriginal title to the lands in question. The petitioners
response to the contract, as part of the respondents’ plan,
was that the petitioners’ claimfor aboriginal title should be
resolved in treaty discussions. At the tine of the approval

of the contract by the District Manager, there was already an
order of this Court remtting to trial the dispute between the

Crown and West bank over aboriginal title.

[ 114] The precise scope of the duty of procedural
fairness, how it arises in the context of asserted yet
unproven aboriginal rights, and whether there has been a
breach, are questions that have to be resolved on the
particular facts and circunstances of each case. Here,

al though there is a serious dispute between the parties that
will have to be settled or resolved at trial, the petitioners
have not denonstrated that in these particul ar circunstances
t hey have been treated unfairly or there has been a breach of

the obligation of procedural fairness owed by the respondents.
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CONCLUSI ON

[ 115] The District Manager’s deci sion authorizing the
contract with Webber Logging is set aside. The petitioners

are entitled to costs.

“J.S. Sigurdson, J.”
The Honourable M. Justice J.S. Sigurdson
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