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INTRODUCTION

A conventional specific claims submission contains a statement of the redress

sought by the claimant First Nation with respect to the historical grievance at issue.

However, in some circumstances it is not enough to establish what compensation

is expected. Sometimes, the additional and usually unexamined question ofwho is

entitled to that compensation can make the difference between a successful claim

and one fraugh.t with difficulties.

The purpose of this short paper is to clarify certain aspects of the Specific Claims

process with respect to the entitlement of individual First Nation members, and

descendants of First Nation members, to claim settlements. Related to this issue,

and therefore discussed also, is the position of indiVidual Indians and First Nation

members with respect to the Claims process.

This paper will not address the question of the entitlement to settlement proceeds

of one First Nation over that of another in circumstances where this may be in

contention, because the topic shall be covered by other conference participants.

WHO CAN FILE A SPECIFIC CLAIM

The issue of who can participate in the Specific Claims process was addressed

directlybythe Indian Claims Commission in the Young Chipewayan Inquiry into the

Claim Regarding Stoney Knoll Indian Reserve No. 107:

Weobservethal theSpecificClaimsPolicyclearly coDlemp1alesclaims byaband
or bands, and Dot claims by individuals. Guidelines I and 2 ofthe Policy slate:

Guidelines for the submission and assessment ofspecific claims
may be slUDlllllrized as follows:

J) Specific Claims shall be submitted by the claimant band to
the Minister of Indian Affairs and Northern Development.

2) The claimant bringing the claim shall be the band suffering
the alleged grievance, or group of bands, ifall are bringing the
same claim.
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Therefore it is OUT view that the claimant must be a "band" in order 10 advance a
claim under the Specific Claims Policy•

... •The policy does not afford individuals or groups of individuals redress unless
thcy are a "band" within the meaning ofthe Policy. I

The Commission later added:

In our view, it is the definition ofa "band" under the Indian Act that is most
relevant to the Specific Claims Policy. Since 1876 the various Indian Acts in
place have, from time to time, prescribed comprehensive legislative regimes
which have applied, inter alia, 10 the administration of Indian reserve lands and
moneys. It is clear from a reading ofOutstanding Business that this legislative
framework is the foundation upon which the Specific Claims Policy is
constructed?

THE EXTENT OF INDIVIDUAL ENTITLEMENT TO CLAIM SETTLEMENTS

If the Commission was correct, and only "Bands" can submit Specific Claims, it is

to "Bands" that any final settlements would logicallybe disbursed. Any land, money

or other assets so disbursed becomethe common property of the First Nation, with

individual First Nation members having no legal basis to demand any form of per

capita distribution with respect to such settlements. Any such distribution must be

based upon the settlement agreement itself and/or subsequent resolutions by the

Band Council (on behalf of the First Nation), or the First Nation as a whole (by .

referendum or otherwise). Further, any settlement, unless agreed otherwise, is to

the benefit of the First Nation as constituted at the time of sett/ement.

'. Indian Claims Commission, YoungChfpeewQ)lQlllnqult;y ;nlO lhe Claim RegardingStoneyKnoll Indian Reserve
No. lOT, December 1994, in (1995)3 ICCP 175 at 196. The Commission reaffirmed i1sposition on the mailer in
the Friends oflh. Mkhel Society Inquiry (March J998) at 37-38.

.. ..the Specific Claims Policy contemplates claims by a band or bands, not individuals or other
groups. In the Yowrg Chipeewayan Inquiry. the Commission concluded that the Policy does not
afford individualsor groups ofindividuals redress unless they are a band within the meaning afthe
policy, The Commission went on 10 state lbat "it Is lbe dermition of'band' under the Indian ,fet that
is most relevant 10 the Specific Claims Policy."

'. 1ndian Claims Commission, Young Chlpeewayan InquIt;y Imo the Claim RegardingSIDney Knoll Indian
~, .~._ •.• ,~ •. ,,,., .... " In"1'

)

)
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These matters have been addressed by the courts. In Sabattis et aJ. v. Oromocto

Indian Band et a/., the New Brunswick Court of Queen's Bench, Trial Division, was

asked to consider a claim by former members of the Oromocto Indian Band (and

direct descendants or next of kin of former members) that they were entitled to

share in the proceeds of a land claim settlement entered into between the Federal

Government and the First Nation in 1983. The settlernent concerned lands taken

by the Federal Government in 1953. Pursuant to a Band Council Resolution, a

distribution had been made based on a 1983 Band membership list. The plaintiffs

had been members of the Oromocto Band in 1953, but had moved subsequently

to another FirstNation. In dismissing the claim, Russell J. referred to Section 16(2)

of the Indian Act, R.S.C. 1970, c.l-6, and amendments:

(2) Aperson whoeeases to be amemberofone band by reasonofhis becoming
a member ofanother band is not entitled to any interest in the lands or monies
held by Her Ml!iesty on behalfofthe former band, but be is entitled to the same
interest in common in lands and monies held by Her Majesty on behalf of the
latter band as other members of that band.

He went on to state:

It is not a question that one method to determine a band list is more just than
another; rather there must be a degxee ofcertainty. This is nece5S8IY so thaI
individualscandeterminetheir rights andobligations in relationto their present
bands and prOSJlllClive bands before deciding whether to move or transfer.
Section 16(2) provides this element ofcertainty•..•3

Justice Russell also addressed the claim of individual First Nation members to the

'Nation's assets:

Had the Oromocto Band chosen they could have, in 1953, elmed to use the
money for purchase of additional lands or for any other approved purpose
designated at the time of receiptby a band council resolution. There was not
anY proprietary interest to the surrendered lands in the members ofthe Band in
1953 and therefore the members didnol, in thatyear, have aright to apercapita
distribution ofthe settlement monies. The Band in 1983 chose to make a per
capita distn"bution to the people based on the May25, 1983, Band list but they
m1gbtjust as well have chosen some other reasonable method ofdistn"bution•

• '0 .. • • r ,.. 'T "" .11'0 1.c"

I
I

I
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The basis oflbe plaintiffs argument is that they were members ofthe Oromocto
Band before, onorafter 1953, and for that reasonhave some interest in a share
of the money. That is nol necessan1y so, however, because the land and
whatever flows from it, whether by way ofsurrender or resurrender, is for the
use and benefit of the Oromoeto Indian Band and not anyone individual.
Because the Band chose to divide it among individuals selected as of a fIXed
date rather than, for example, constructing a recreation buildingdoes not create
title in individuals prior tothepassingofthe July 1983 band council resolu!ion.4

A similar decision was reached in the recent case before the Federal Court of

Canada, Trial Division. concerning various claims tojudgmentproceeds arising from

the decision of the Supreme Court of Canada in Blueberry River Indian Band v.

Canada.s The latter case dealtwith the 1945 surrender of Indian Reserve No. 172

by the then Fort St. John Beaver Band. The Supreme Court ruled against the'

Crown for breach of fiduciary duty with respect to the conveyance of mineral rights

. to the Reserve, by the Director of the Veteran's LandAct, SUbsequent to 9 August

1949. The Fort 81. John Beaver Band separated itself in 1977 into the current

Blueberry River and Oolg River First Nations. The Federal Court was asked for a

preliminary determination on the following question:

Areany per.;ons i.e. prosentdescendants oftheBeaverBandofTndians, who are
notthemselves member.; oftheDoigRiver Indian Band and the BluebenyRiver
Indian Band for the time being, entitled individually or as a group to be
considered members ofthe collectivity which has the right to lbe proceeds of
judgment.

The decision of Hugessen J. is worth quoting at some length:

Indian reserve J72 was set apart for the Beaver Band. A Band is a creature of
statute under the Indiall Act. It is a body of Indians for whom lands have been
set aside by the Crownand for whose benefitsuch lands are held. A Band isoat
the same lbingas a fimnaticm. Its membership is not determinedby inheritmce

4. SllPra~at 163.
'. Federal Court ofCanada, Trial Division, Docket T-4178·78, 1999-04-07, JOSEPH APSASSlN, Chiefof the
BluebenyRiver Indian Band, and JERRY AITACHIE, Chiefoflbe DoigRiverBand, on beltalfoflbemselvesand
all olber member.; ofthe Doig Ri_lndian Band, Ibe BluebenyRiver Band, and all preseot descendants oflbe
Beaver Band of Indians v: HER MAJESTY THE QUEEN THE RIGHT OF CANADA as represented by the
Deportment ofIndian Affain .and Northt:m Development and the Direetorofthe Veterans Land ACL Se. also
Blueberry River Indian Band v. Canada (Depar/mem of Indian Affairs and Nor/hern Development) IJ996] 2

)



or descendaney but by the law itself. A Band is a collectivity and the rights
which a Band has in reserves which are set apart for it are collective and not
individual rights. Whilesuch rights mayincludeaboriginal ortreaty rights. they
are vested only in the Band. They are not transmissible by inheritance; a
descendant ofa Band member does not acquire any ofthe latter's rights in the
collectivity unless such descendant is, orbecomes, him or herself a memberof
the Band.

The rights of the Beaver Band in Indian Reserve 172 were collective rights
enjoyed bythe members for the timebeing ofthatBand. When theBand ceased
to exist those rights passed to the members of the two successor Bands, the
BluebenyRiver and Doig River Bands. Since those rights were collective and
not individual rights. they could neither be exercised by nor transmitted to
individuals. The breach of fiduciary duty which has been established in this
case was owed to the Beaver Band and the right of action which resulted
th=from was transmitted to the successor Bands. That right was equally a
collective right which belonged md still belongs collectively and not
indiVidually to the members for thetime beingofthose Bands. It ismembership
and Dot mcestrY which determines entitlement to reserve Imds and, in
consequence, to the damages flowing from any breach of fiduciary duty in
relation to those lands. Therefore. descendants who are not Band members can
have no share in the proceeds ofjudgcment.

Some claimants assert entitlement to the proceeds ofjudgement as a result of
rights flowing to them as descendants ofthe signatories ofTreaty g. Thatcbiro
is equally misconceived. It confuses those aboriginal and treaty rights which
flowed to those first nations which signed or adhered to Treaty 8with the rights
of the Beaver Band in reserve 172 which was set aside by the Crown for that
Band inpartial compliance with the Crown's treaty obligations. Membenhip in
a first nation. and the eqjoyment ofany aboriginal and treaty rights which may
flow from such membership, is quitedifferent from membctship in aBand and
theenjoymentofthe rights which flow from that status. Ofcourse, the two may
and often do overlap, but that does not malee them the same."

'. Supra, at 12-13.

Page S of 16
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EXAMPLES OF CLAIMS WITH A DIMENSION OF INDIVIDUAL ENTITLEMENT

It is apparent that the. current Specific Claims process presentll significant

restrictions with respect to the pursuance, and eventual settlement, of various

legitimate grievances which contain a dimension of individual entitlement. A few

examples of such grievances include:

• Claims asserting a failure by the Federal Govemment to meet its lawful

obligations with respect to the payment ofTreaty annuity monies.

For example, Treaty No. Breads:

And with a view to show the satisfaction ofHer Majesty with the behaviourand good conduct ofHer
Indians, and in extinguisJunentofall theirpast claims, Sbehereby, through HerCommissioners, agrees
to make each Chiefa present oflhirty-two dollars in cash, to each Headman twenty-two dollars, and
to eveIY other Indian ofwhateVer age, of the families represented at the time and place ofpayment,·
twelve dollars.

Her Majesty also a8JCCS that next year, and annually afterwards for ever, She will cause to be paid to
the said Indians in cash, at suilllble places and dates, ofwhich the said Indians shall be duly notified,
to eacb Cbieftwenty-five dollars, each Headman, not to exceed four to a largeBand and two to asmall
Band, fifteen dollars, and to everyotherIndian,ofwbateverage, five dollars, the same, unless there be
some exceptional reason, to be paid only to heads of families for those belonging thereto.

Treaty No.6 reads, in part, as follows:

It is further agmod between Her Majesty and thesaid Indians, that each Chief, dulyrecognizedas such,
shall receive an annual salary of twenty-five dollars per annum; and each subordinate officer, not
exceeding four for each Band, shaU receive fifteen dollars per annum; and each such Chief and .
subordinateofficer, as aforesaid, shall also receivo·once everyyear, asuilllble suitofclothing,and each.
Chiefshall receive, in recognition of the closing ofthe treaty, a suitable flag and meda~ and also as
soon as convenient, ono horse, barness and waggon.

Many other treaties also contain similar wording which appears to create an

individual entitlement to a treaty right to annuities. Since annuities were not always

paid as they should have been, the resulting outstanding breaches of the Crown's

lawful obligations should be eligible for resolution under the claims process. If,

however, the entitlement was an individual one, who should submit the claim and

who should be the beneficiary of the settlement proceeds?
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As it stands, and as the Indian Claims Commission has interpreted it, the federal

specific claims process will not accept claims on behalf of the Individuals,qr

descendants of individuals, whose treaty rights were violated by the Crown. The

claim, then must be brought forward on a collective basis by a sponsoring First

Nation which will eventually be faced with the problem of deciding whether or not

to create individualentitlements, and ofdeterminingwho the individual beneficiaries

should be.

• Claims asserting a failure by the Federal Government to meet its lawful

obligations to distribute agricultural benefits to individual Indians

pursuant to its Treaty commitments.

For example, Treaty No.3 reads:

It is further agreed between Her Majesty and the said Indians that the following articles shaU be
supplied 10 any band of the said Indians who are now actually cultivating the soil or who shall
hereafter commenceto cultivatethe land, that is tosay; two hoes for every family actually cultivating,
also one spade per family as aforesaid, one plough for every ten families as aforesaid, five harroWs
for every twenty families as aforesaid, onescythe for every fanuly as aforesaid, and also one axe and
onecross-culsaw,onehand-saw,onepil-saw,thenecessary Iiles,onegrind-stone,oneauger for each
band, and also for each Chieffor the use ofhis band one chest ofordinary carpenter's 1001s; also for
each band enough of wheat, barley, potatoes and oats to plant the land actuaUy broken up for
cultivation by such band; also for each band one yoke of oxen, one bull and four cows; all the
aforesaidarticles to be given onee for all for the encouragement ofthe practiee ofagriculture among
the Indians.

Similarly, Treaty No. Breads:

FURTHER, Her Majesly agrees that each Band thai elects 10 take a teserve and cultivate the soil,
shall, as soonas convenientafter such reserve Is..taside andsettledupon,and the Bandhassignified
its choiee and is prepared to break up the soi~ receive two hoes, one spade, one scythe and two hay
forks for every family so settled, artd for every three families one plough and one barrow, and to the
Chief; for the use ofhIs Band, two horses orayoke ofoxon, and for each Bandpotatoes, barley, oats
and wheat (ifsuch seed be suited to the locality ofthe reserve), to plant the land actually broken up,
and provisions for onemonth in the spring for several years while pIanthtg such seeds; and to every
family one cow, and every Chiefone bull, and one mowing-machine and one reaper forthe use ofhis
Band when It is ready for them; for such families as prefer to raise stock instead ofcultivating the
soli, every family offive persons, two cows, and every Chief two bulls and two mowing-machines
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.when ready for their use. and a like proportion for smaller or larger families. The aforesaid articles,
machinesand cattle10begiven onefor all forthe encouragemenlofagriculture and stock raising; and
for such Bands as prefer to continuehuntingand fishing, as much ammunition and twine for making
nels annuallyas will arnolDlt in value to one doUarperhead ofthe fBlllilies soengaged in hunting and
f~i~. .

Many other treaties also contain similar wording which may, at least in part. create

an individual entitlement to a treaty right to agricultural assistance. especially for

. holders of land in severalty. Although most treaties refer to the 'band' as the

intended recipient, there is a clear intention that there be a subsequent distribution

of the benefits to individuals.

• Claims asserting a failure by the Federal Government to meet its lawful

obligations to distribute annual allotments of ammunition and twine to

individual Indians pursuant to its Treaty commitments.

The ammunition benefits clause ofTreaty No.7 was examined bythe Federal Court

of Canada, Trial Division, in R. v. Blackfoot Band of Indians. The following

statements by Mahoney J. are of direct relevance:

It is clear from the preamble that the intention was to make an agreement
between Her MlIjesty and all Indian inhabitants of the particular gcogmphic
area. whether those Indians were members ofthe live bands or not. The chiefs
and councillors of the five hands were represented and rec0gni2ed as having
authority to treat for all those individual Indians. The treaty was made with
Indiaos, nol with hands. It was made with people, nol wilh organizations.

....It was Indians. not hands, who Ceded the territory to Her Majesty (paras. S
and 17), and it was to Indians, not bands, that the ongoing right to hunt was
extended (para. 8). The cash settlement(para. 10), and treaty money(para. 11)
were payable to individual Indians, not the bands. The reserves (para. 9) were
established for bands. and the agricultural assistance (para. 16) envisaged band
action. but its population determined the size of its reserve and amount of
assistance.

The purpose of the ammunition clause (para. 12) was to assist the Indians to
provide for themselves by hunling. No other pwpose. within reason. SU88ests
itself?

'. R. v. Blac/gool B~ndoflndJanselQI. [1982]4 W.W.R. 230 a1238.
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The analysis could be of equal applicability to the other Treaties with similar

clauses.

Despite the apparently clear entitlement of individuals to the treaty benefrt, such

claims can and are only beIng advanced collectivelyby First Nations because ofthe

arbitrary restrictions within the current specific claims process. Ifsettlements were

to be reached, a Problematic situation might arise wherein the Chiefs and Councils

could be faced with difficult questions from individuals, or the descendants of

individuals, who had been denied their treaty right to ammunition and twine. Can a

First Nation, for example, sign a release and indemnity which binds its members in

this circumstance?

• Claims asserting a failure to provide lands in severalty pursuant to

Treaty Nos. 8 and 10.

The land entitlement provisions of Treaty No.8 state:

And Her Majesty the Queen hereby agrees and IDldertakes to lay aside reserves
for such bands as desire reserves, the same not to exceed in aU one square BIlle for
each family offive for such nwnber offamilles as may elect to resideon reserves, or
in that proportion for larger or smaller fiunUies; and for such families or individual
Indians as may prefer to live apart from band reserves, Her Majesty undertskes to
provide land in severalty to the extent of 160 acres 10 each Indian, the land to be
conveyed with a proviso as to non"alienation without the consenl ofthe Governor
Ge.,eralln Council ofCanada, the selection ofsuch rC5C1Ves, and lands in severalty,
to be made in the manner following, namely, the Superintendent General ofIndian
Affairs shaU depute and send a suitable person to determine and set apart such
reserves and lands, after consulting with the Indians concerned as to the locality .
which may be found suitable and open for selection.I

'. The clause in Treaty No. 10 reads:
And His M'liosty the Queen hereby agrees and undertakes10 layaside reserves ofland for such bands
as desire the same, such reserves not to exceed In all onesquare mile for each family offlve for such
number of families as may elecllo reside upon reserves or in that proportion for larger or sllUlller
families; and for such Indian families or individual Indians as may prefer 10 live apart from band
reserves His M'liesty undertakes to provide land In severa\ly to the extenl ofone hundred and sixty
(160) acres for each Indian, the land Rot 10 be alienableby the Indian forwhom it i. sel aside without
the consentofthe Governor General in Cnuncll ofCanada, the selection ofsuch reserves. and lands
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The provision was explained to the Indians at Lesser Slave Lake in 1899 by

Commissioner David Laird:

Then, as the white men an: coming in and settling in the country, and as the Queen
wishes the Indians to have lands oflhe.ir own, we wi\[ give one square mile, or 640
acres, to each family offive; but there will be no compulsion to force Indians to go
into a reserve. He who does not wish to go into a band can get 160 acres ofland for
himself, and the same for each member ofrus family. These reserves are holdings
you can select when you please, subject to the approwl oflhe Government, for you
might select lands which interfere with the rights or lands of Settlers. The
Government must be sure that the land which you select is in the right place.9

The substance of the entitlement would appear to be an individual right to choose

between residing on a Reserve, contributing 126 acres per family member, or

residing apart from a Reserve, taking lands in severalty at 180 acres per family

member. The choice made determines the quantum of land surveyed

SUbsequently. The surveyor, or some 'suitable person" "deputed and sent by the

Superintendent General of Indian Affairs" is to consult with "the Indians concerned

as to the locality which may be found suitable and open for selection." For treaty

land entitlement purposes, any ·collective" entitlementcan arise only when specific,

individual Indians and families choose to live together and take Reserve lands in.

common. The total number of such individuals is then multiplied by 128 acres to

determine the quantum of land to which they are entitled by Treaty. While the

Treaty provides, therefore, forReserve lands in common should collectives form

and request such lands, the right itself is not restricted to, or a benefit exclusively

for, such collectives or First Nations. It is entirely possible, in principle, that the

Crown could have fulfilled its obligations pursuant to the land entitlement provisions
. ~ •. ; • " _·1

of Treaty No.8 without surveying any Reserve lands in common whatsoever.

in severalty to be ma4e In the manner following, namely, the Superintendent Ge.eraI .f Indian
Affairs sha\[ depute and send a suilable person to delcnnine and set apart such nlServes and lands,
after consulting with the Indians concerned as to the locality whichmay be found suitable and opeD
for seleedon

'. Charles Mair, Through lhe MacMnzie Basin: A Narrative <Ifthe Athabascaand Peace River 7>'ealy
Expedition 01/899. Toronto: wnUam Briggs, 1908, at '6-63.

)
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There is sufficientevidence to illustrate that the Crown knewpreciselywhat the land

entitlement provisions of Treaty NO.8 entailed. We may note the exchange- of

correspondence on the matter in the lattermonths of 1900, justoverayear after the

initial signatures were obtained at Lesser Slave Lake, and only a few months after

the initial British Columbia adhesions at Fort St. John. The following Is taken from

E letter addressed to the Secretary, Department of Indian Affairs, from J.A. Macrae,

Office ofthe Inspectorof Indian Agencies and Reserves, dated 27 November 1900:

J have the honour 10 infonnyou tbatthereare two points in Treaty No.8 about
which question has already arisen, and whiell, I think, should be detennined

1st. As to the eltlent of the land which an Indian family may receive in
sevemlly. The words ofthe Treaty read "for such families or individual Indians as
may prefer to live apart from Reserves, her Majesty undertakes 10 provide land in
severalty to the extenl of J60 acres to each indian." Is an Indian whose famUy
numbers 10 souls entitled to 1600 acres arlo 160 acres?

2nd. As 10 the rights of those taking bmd in severalty to receive implements.
stock, &c. In the first paragraph providing for such benefits as these are to be
supplied to "each ChiefofaBand thai seleets areserve"and in the second paragraph
to "each Band that elects to take a reserve and cultivate Ihe soil" and members
thereof. It is generally understood that Indians taking land in severally are 10 receive
exactly the same benefits as those who take land in a reserve, and that the moment at
which they become entitled 10 those benefits which are intendedfor thepromotionof
agriculture, is the one at which they conunence to cultivate their land taken in
severalty.

It appearsto metobe in the highest degree desirable, inorder thatpresentaction
may be determined and fulure complications avoided, to conclude at once what
construction is to be pulon these points of the Treaty.

I may add thai I have carefully abstained from betraying my opinion in respect
10 thequantity ofland to begiven in severalty, CltCCpt byoffering families 160 acres,
but have Cl<JII'CSSed the view that the Oovemment did nor intend to aUow Indians
taking their land apart from reserves to suffer in any way by so doing.'·

The questions were forwarded to Indian Commissioner, and former Treaty No.8

Commissioner, David Laird, who replied in a letter dated 5 December 1900:

". Nalional Archi... orCanodll, RO 10. Volume 3564, FOe 82. pt 21.IA Macrae 10 Sccrcwy.Pcp_I oflndiao Mails.21
N.....bcrI900.
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With respect to the 1st. as to the extent of land which an Indian family may
receive in severalty, I do not think there is any ambiguity - the words "to the extenl
of 160 acres ofeach Iodian"deleJmines the maller. Those Indians who elcellogo on
large reserves gel land to the extent ofone square mile to each family of five, or in
that proportion, which is al the rale of 128 acres to each Indian. The quanlity for
those who take land in sevCralty was made greater ~ or 160 acres - for two reasons,
first because it was thought desirable to eneourage settlement in this manner as
congregating large bands ofIndians on reserves has not, upon the whole, worked
well; secondly. because those who settle in severaltywill, in all probability, be more
healthyand progressive thanthose on large reserves, and consequently multiplymore
rapidly. If a family increases in two or Ihree generations to double or treble the
number, they will only bave the original allobnent to occupy; whereas in large
reserves if some families die off, such families as remain, whether they multiply or
nol, own the whole reserve.

2nd. The paragraphs in the Treaty as 10 the rights of those taking land in
severalty to receive implements, stock, &:c., and in particular, if thay receive them,
when the distn"bution is to be made, are nOI quite as clearas theymighthave been; yet
the words "for every famUy so settled", show that in the distn'bution to be made all
are to be treated alike. When an Indian who selects and settles upon land inseveralty
(which is his reserve) is prepared to cultivate the soil or keep stock, he is enlilled to
receive the articles promised. There may be some difficulty aboul bulls, as these are
furnisbed to the Chiefs aloDe; but the Treaty should not be interpreted too strictly in
that regard· two or three families settled near together in severalty might be allowed
to have one.

10 short,Mr. Macrae bascorrectlysuounarised the intentionofthe Treatyonthe
2nd. Point which behas raised when hesays: "II is generally W1derstood thallodians
taking land in sevCraltyare to receive exactly the samebenefits asthose who lakeland
in a reserve, and thai the moment at which they become entitled to those beilefils
which are intended for the promotion of agriculture, is the one at which they
commence to cultivate their land taken in severalty...11

Less than a decade after signing Treaty No. B, however, the Department of Indian

Affairs began to actively discourage any exercise of the land in severalty option.

Further to this policy, there are numerous examplesof individuals and families being

denied the opportunity to select lands in severalty upon adhesion to Treaty, and

also the opportunity to receive severalty lands even when requested specifically.

The current Specific Claims Policy and, indeed, the policy with respect to Treaty

Land Entitlement, would appearto preclude anypossibilityfordescendants ofthese

individuals, individually, to assert the Treaty rights denied their ancestors unless 2:

". N.oliaaaI AR:hl.cs ofCanada, RO 10, Volume 3564, FUe 82, pc 21.lndlan CommIssioner to Ibe Se<n:1my. Dep'rlmeDl ofIndian
Ami... 5 Deeember 1900.
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First Nation were to sponsor the claim. The individual could have no entitlement

unless one were to be created by agreement with such a sponsoring Nation.

An interesting variation of this question pertains to contemporary treaty adhesions.

The McLeod Lake Indian Band, for example, is currently adhering to Treaty 8 on

terms which clearly confirm the individual treaty right to select lands in severalty.,

The adhesion agreement sets up a process for individuals to select lands in

severaltywhich is legally enforceable, and which involves the execution of releases

and indemnities for Canada and the Province to be signed by the individual band

members. This is as opposed to the absenceofanyaccommodation for such legally

enforceable rights within the specific claims policy which claims as its primary

objective the discharge of the Crown's outstanding lawful obligations through the

fulfilment of treaty promises.

• Claims asserting a violation of Treaty rights with respect to hunting,

trapping and fishing, where such violation has resulted In losses to a

specific Treaty Indian.

The nature of such Treaty rights was addressed by the Supreme Court of Canada

earlier this year in R. v. Sundown. A member of the Joseph Bighead First Nation,

the lattera signatory to Treaty No.6, had cut down trees in MeadowLake Provincial

Park so as to construct a log cabin for hunting purposes (erecting shelters of this

kindwas a long-standing traditional practice). Existing regulations in Saskatchewan

prohibit the construction of a temporary or permanentdwelling on parkland without

permission: In ruling that a hunting cabin was reasonably incidental to the right of

this particular First Nation to hunt in their traditional expeditionary style, Justice .

Cory, for the Court, wrote:

Trea1yrigbts,likeaboriginal rights, must not be interpreted as ifthey were common
law property rights....

Aboriginal and Treaty rights cannot be defined in a manner which would accord
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with common I~w concepts oftitle to land or the right to use another's land. Rather,
they are the right of aborlgin~1people in cOmmon with other ~boriginal people to
partici~te incertainpraaicestrnditlomllyengaged in byparticular~boriginal nations
in particular territories.

Any interest in the hunting cabin is 8 collective right that is derived from the~
and the traditional expeditiOIlaIy method of hunting. It belongs to the ·Band as a
whole and nottoMr. Sundownorany individual memberofthe Joseph BigheadFilSt .
NatiOlL It would not be possible, for example, for Mr. Sundown to exclude other
members orbis FirstNation who bave the same treaty right to hunt in Meadow Lake
Provincial Park.12 .

That the violation of First Nation peoples' hunting, fishing and trapping rights is a

breach of the Crown's lawfUl obligations is trite. Without a doubt, therefore, this

should constitute a significant category of claims in the future.

However, difficulties can be expected to arise when, as the Sundown decision

appears to require, these claims are settled on a collective basis despite the fact

that the grievances upon which they are based can be comprised of numerous
,
indMdual ones. The claimant Band Councils may find themselves in trying

situations when, for example, the descendants of individuals who suffered direct

and personal economic losses from the Imposition of trapline registration regimes

begin to make claims on settlements awarded for the breach of the collective

trapping right.

INDIVIDUAL VS. COLLECTIVE ENTITLEMENTS TO CLAIM SETILEMENTS
.. ;.'

It is apparent that the Specific Claims process itself, orwhen placed (as it has been

by the Specific Claims Commission) within the constraints of the Indian Act,

reduces, or eliminates entirely, the possibility for an appropriate resolution ofmany

specific grievances of an individual. nature. Individual First Nation members are

often, and needlessly, placed in opposition to the First Nation as a whole, which is

itself constrained in its actions and in the alternatives for action available to it.

". R. v. Sundown [1999] 1 S.C.R. 393, at para 3S and 36.

)
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As matters stand. the Specific Claims Policy is incapable of meeting its own stated

primary objective which is to discharge the outstanding lawful obligations of the

Crown. The policies and practices ofthe federal governmentwill remain inadequate

to the task until they take adequate accountof instances where historical grievances

can only be addressed by discharging the Crown's lawful obligations to individuals.

While the resolution of individual entitlement claims remains largely unaddressed

by the government, the matter of who the beneficiaries are of settlement proceeds

from collective claims is much clearer. The courts have confirmed that individuals

can claim no entitlement to settlement proceeds from such claims unless the

claimant First Nation deliberately creates the entitlement either through a

referendum, Band Council Resolution or other such means. It is the "Band" as

constiMed under the Indian Act which is the beneficiary, and not its members,

which means that the "Band" has the discretion to decide how the proceeds will be

used.

Despite this relative clarity, difficulties can still be expected to arise when First

Nations accept settlements for rights deemed by the courts to be held collectively

but which are, in reality, exercised individually. The perceptions of the Nations'

members that they should be compensated for breaches of rights which they or

their ancestors exercised individually will be difficult to counter with only the

somewhat fine legal point orthe rights' Ultimately collective nature. Therefore, first

Nations leadership can expect pressure to create entitlements for their members,

which will in turn increase the work load for claims researchers as we are asked tl?

document these individual beneficiaries' entitlements•
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CONCLUSION

The beneficiaries ofclaims advanced to redress violations ofcollective rights will be

the "bands· as defined in the Indian Act, whose rights were breached. Only the

"bands· may submit such claims pursuant to the current specific claims policy.

Canada will not normally deal with breaches of individual treaty or aboriginal rights

through the claims process despite the fact that they clearly fall within the process'

overarching imperative to fulfil the outstanding lawful obligations of the Crown.

Because of the arbitrary restrictions in the federal process, claims regarding what

maybe argued to be individual rights are being advanced collectivelybysponsoring

First Nations. However, the settlement of these claims can be expected to be

problematic because of the uncertainty overwho the proper or lawful beneficiaries

are.

Even in the more certain cases where collective rights are involved, and no

individuals may technically claim to be beneficiaries of a settlement, little attention

has been paid to the difficulties which the claimant Nations may face when the

indMduals whose exercise (or ancestors' exercise) of those rights was infringed

make moral claims for compensation. The fact that, in some circumstances, a First

Nation may elect to create an entitlementwill present Chiefs and their councils with

difficult decisions, and researchers with significant additional work which is not

currently funded.

These problems could be avoided or mitigated if addressed between First Nations

leadership and the Govemment of Canada at the appropriate policy making level.

)

)


