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I n October 1980, George Manuel, Grand C h i e f , B r i t i s h 

Columbia I n d i a n C h i e f s sounded the al a r m f o r the I n d i a n N a t i o n s 

i n t he P r o v i n c e o f B r i t i s h C o lumbia. Trudeau's C o n s t i t u t i o n a l 

R e s o l u t i o n posed a t h r e a t t o the s u r v i v a l o f the I n d i a n N a t i o n s . 

The l e a d e r a r t i c u l a t e d t h a t the i s s u e was "beyond c o n s u l t a t i o n , 

beyond a d m i n i s t r a t i v e b a t t l e s w i t h Government, beyond p e t t y 

p o l i t i c s and was h i t t i n g t o the v e r y r o o t o f the e x i s t e n c e o f the 

I n d i a n N a t i o n s . " 

I The P o s i t i o n of the I n d i a n N a t i o n s C o n c e r n i n g the C o n s t i t u t i o n 

Over 100 B r i t i s h Columbia I n d i a n C h i e f s i n Assembly, 

November 1980 s t a t e d t h e i r f i r m p o s i t i o n t h a t they must p a r t i c 

i p a t e i n a broad c o n s t i t u t i o n a l r e v i e w : 

" I n d i a n N a t i o n s i n Canada were never conquered. Europ
ean t r a d e r s , and i n l a t e r y e a r s , s e t t l e r s , were made 
welcome i n a l a n d and environment which was a l i e n t o 
them. Throughout y e a r s o f European s e t t l e m e n t and ex
p a n s i o n , I n d i a n N a t i o n s sought a mutual accomodation, 
one t h a t would p e r m i t a b o u n t i f u l l a n d t o be sha r e d t o 
the b e n e f i t o f a l l . 

I n d i a n r i g h t s t o l a n d , r e s o u r c e s , c u l t u r e , l a n g u a g e , a 
l i v e l i h o o d and s e l f government are not something con
f e r r e d by t r e a t i e s o r o f f e r e d t o I n d i a n s as c o n c e s s i o n s 
by a b e n e f i c e n t government. These are the r i g h t s w h i c h 
I n d i a n N a t i o n s e n j o y from time immemorial. THESE 
RIGHTS ARE PREEXISTING AND INVIOLABLE. A CANADIAN CON
STITUTION CAN ACCOMODATE INDIAN RIGHTS - IT CANNOT 
DIMINISH, ALTER OR ELIMINATE THEM. 

I n d i a n N a t i o n s u n d e r s t a n d the c o n s t i t u t i o n t o be a 
p a c t among f o u n d i n g p e o p l e s , among which we i n c l u d e o u r 
s e l v e s . We u n d e r s t a n d our s p e c i a l c o n s t i t u t i o n a l r e 
l a t i o n s h i p w i t h the F e d e r a l Government t o be i n t h e 
na t u r e o f a p a r t n e r s h i p w i t h the f e d e r a t i v e system, 
which was i n t e n d e d t o p e r m i t us to s u r v i v e and p r o s p e r 
as I n d i a n N a t i o n s , w h i l e c o n t r i b u t i n g t o Canada's t o t a l 
development. 
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...a new c o n s t i t u t i o n can have two a l t e r n a t i v e r e s u l t s 
i n s o f a r as I n d i a n N a t i o n s are concerned. I t can have 
the e f f e c t o f e n t r e n c h i n g p o v e r t y , dependency, and 
a l i e n a t i o n ; o r i t can re-open avenues t o I n d i a n dev
elopment i n terms c o n s i s t e n t w i t h r i g h t s r e c o g n i z e d and 
a f f i r m e d i n a l l p r e v i o u s t r a n s a c t i o n s w i t h the Crown... 

. . . e x c l u s i o n o f I n d i a n p a r t i c i p a t i o n from a broad cons
t i t u t i o n a l r e v i e w must be, o f n e c e s s i t y , the f i r s t m i s
take which F e d e r a l a u t h o r i t i e s have t o c o r r e c t . U n t i l 
t h i s i s done, I n d i a n N a t i o n s r e j e c t the proposed 
F e d e r a l R e s o l u t i o n i n t o t a l as a h o s t i l e and a g g r e s s i v e 
measure and are pr e p a r e d t o employ a l l means t o r e s i s t 
i t s i m p l e m e n t a t i o n . " 

I n d i a n N a t i o n s : D e t e r m i n a t i o n o r T e r m i n a t i o n : P o s i t i o n Paper 
adopted by the Union o f B r i t i s h Columbia I n d i a n C h i e f s i n Assem
b l y , October 1980 

The 1980 Statement r e f l e c t s a p o s i t i o n o f u n i t y among 

a l l I n d i a n N a t i o n s i n Canada which remained c o n s i s t e n t t h r o u g h o u t 

the C o n s t i t u t i o n a l debate. F i r s t , f u l l p a r t i c i p a t i o n o f the 

I n d i a n N a t i o n s i n C o n s t i t u t i o n a l renewal was e s s e n t i a l . The 

I n d i a n N a t i o n s sought t o be r e p r e s e n t e d by I n d i a n Governments a t 

the time and p l a c e where l e g i s l a t i v e j u r i s d i c t i o n o v e r p e o p l e s 

and l a n d s i n Canada were b e i n g d i v i d e d f o r a t l e a s t the next 100 

y e a r s . The I n d i a n N a t i o n s would not a l l o w t h e i r i n t e r e s t s t o be 

r e p r e s e n t e d by the F e d e r a l o r P r o v i n c i a l Governments because i t 

was never t h r o u g h those A s s e m b l i e s t h a t the I n d i a n N a t i o n s 

e x e r c i s e d t h e i r p o l i t i c a l w i l l . Second, the fundamental 

c o n s t i t u t i o n a l law o f the l a n d must e n t r e n c h I n d i a n r i g h t s . The 

I n d i a n N a t i o n s p e r c e i v e d t h a t i t was c r u c i a l t h a t c l a u s e s 

p r o t e c t i n g a b o r i g i n a l and t r e a t y r i g h t s were t o be beyond the 

c o n t r o l o f the F e d e r a l o r P r o v i n c i a l Governments t o change o r 

r e p e a l . S h o r t o f t h a t p r o t e c t i o n , the r i g h t s o f the I n d i a n 

c h i l d r e n y e t unborn would be v u l n e r a b l e t o the l e g i s l a t i v e w i l l 
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o f p o t e n t i a l l y h o s t i l e Governments e x e r c i s i n g an agenda i n c o n s i s 

t e n t w i t h the p r o t e c t i o n o f I n d i a n r i g h t s . 

I I The P o s i t i o n o f the F e d e r a l Government on the C o n s t i t u t i o n 

In a c o n f i d e n t i a l document pr e p a r e d a f t e r O ctober 1980, 

e n t i t l e d " B r i e f i n g M a t e r i a l on Canada'a N a t i v e P e o p l e s and the 

C o n s t i t u t i o n " the F e d e r a l Government's p o s i t i o n towards the 

o b j e c t i v e s o f the I n d i a n N a t i o n s and the C o n s t i t u t i o n was 

unambiguously s e t o u t : 

"There i s l i k e l y t o be a major e f f o r t by Canada's 
N a t i v e P e o p l e s t o win n a t i o n a l and i n t e r n a t i o n a l 
s u p p o r t ( e s p e c i a l l y a t W e s t m i n i s t e r ) f o r t h e i r s t a n d 
a g a i n s t p a t r i a t i o n . I f the N a t i v e P e o p l e s p r e s s 
f o r w a r d w i t h t h e i r p l a n s and i f t h e y succeed i n g a i n i n g 
s u p p o r t and sympathy ab r o a d , Canada's image w i l l s u f f e r 
c o n s i d e r a b l y . Because Canada's N a t i v e P e o p l e s l i v e , as 
a r u l e , i n c o n d i t i o n s w h i c h are v e r y d i f f e r e n t from 
those o f most o t h e r Canadians - as sample s t a t i s t i c s 
s e t o u t below a t t e s t - t h e r e would be s e r i o u s q u e s t i o n s 
asked about whether the N a t i v e P e o p l e s e n j o y b a s i c 
r i g h t s i n Canada: 

- I n d i a n s have a l i f e e x p e ctancy ten y e a r s l e s s 
than the Canadian ave r a g e ; 

I n d i a n s e x p e r i e n c e v i o l e n t deaths a t more than 
t h r e e t i m e s the n a t i o n a l average; 

- a p p r o x i m a t e l y 60% o f I n d i a n s i n Canada r e c e i v e 
s o c i a l a s s i s t a n c e ; 

- o n l y 32% o f working-age I n d i a n s are employed; 

l e s s than 50% o f I n d i a n homes are p r o p e r l y 
s e r v i c e d ; 

- i n Canada as a whole the p r i s o n p o p u l a t i o n i s 
about 9% N a t i v e , y e t N a t i v e p e o p l e s make up 
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o n l y 3% o f Canada's p o p u l a t i o n . In 1977, t h e r e 
were 280 I n d i a n s i n j a i l p er 100,000 
p o p u l a t i o n , compared t o 40 o f the n a t i o n a l 
a v e r age." 

The s t r a t e g y o f the F e d e r a l Government was made c l e a r , 

namely t o promote f o r m a l d i s c u s s i o n s w i t h the I n d i a n N a t i o n s 

a f t e r p a t r i a t i o n , knowing f u l l w e l l t h a t t o do so would p r e c l u d e 

an e f f e c t i v e s e t t l i n g o f the i s s u e s . The o f f e r o f p o s t -

p a t r i a t i o n d i s c u s s i o n would be used as the r e a s o n why 

c o n s t i t u t i o n a l p a r t i c i p a t i o n was unnecessary. 

" N a t i v e l e a d e r s r e a l i z e t h a t e n t r e n c h i n g t h e i r r i g h t s 
w i l l be enormously d i f f i c u l t a f t e r p a t r i a t i o n , 
e s p e c i a l l y s i n c e a m a j o r i t y o f the p r o v i n c e s would have 
t o agree t o changes which might b e n e f i t N a t i v e P e o p l e s 
a t the expense o f the p r o v i n c i a l power. They t h e r e f o r e 
demand an entrenchment o f N a t i v e r i g h t s b e f o r e 
p a t r i a t i o n . " 

On t h e q u e s t i o n o f e n t r e n c h i n g r i g h t s i n the C h a r t e r o f 

R i g h t s the document had t h i s t o say: 

" C o n s t i t u t i o n a l i z i n g t r e a t y r i g h t s , f o r example, which 
many I n d i a n l e a d e r s have c a l l e d f o r , begs the q u e s t i o n 
o f how t r e a t y r i g h t s s h o u l d be i n t e r p r e t e d . A d d i t i o n 
a l l y t o c o n s t i t u t i o n a l i z e t r e a t y r i g h t s does n o t h i n g 
f o r the v a s t m a j o r i t y o f N a t i v e p e o p l e s i n Canada, who 
e i t h e r have never been p a r t y t o t r e a t i e s o r who have 
e x c l u d e d t h e m s e l v e s from the groups which d i d s i g n 
t r e a t i e s . " 

In summary, from the Government's view the I n d i a n 

N a t i o n s were t o have no d i r e c t p a r t i c i p a t i o n i n c o n s t i t u t i o n a l 

r e n e w al. R a t h e r , d i s c u s s i o n w i t h the l e a d e r s was to be l e f t t o a 

p o s t - p a t r i a t i o n c l i m a t e where I n d i a n N a t i o n s f a c e d ten P r o v i n c i a l 
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Governments and a F e d e r a l Government j e a l o u s l y g u a r d i n g t h e i r 

newly d i v i d e d j u r i s d i c t i o n . On the q u e s t i o n o f entrenchment, the 

Government would e n t r e n c h o n l y those r i g h t s which they were 

p o l i t i c a l l y f o r c e d t o do; and they were p r e p a r e d t o p r e c l u d e 

I n d i a n r i g h t s g e n e r a l l y . T h i s f a c t was demonstrated by the 

c o n t e n t s o f s u c c e s s i v e d r a f t s o f the Canada B i l l and the C h a r t e r 

o f R i g h t s where, from d r a f t t o d r a f t , the c l a u s e s a f e g u a r d i n g 

a b o r i g i n a l and t r e a t y r i g h t s appeared and d i s a p p e a r e d . The most 

d r a m a t i c g e s t u r e was i n November 1981, when the F e d e r a l 

Government agreed t o remove the a b o r i g i n a l and t r e a t y c l a u s e i n 

exchange f o r a b r o a d e r P r o v i n c i a l a c c o r d . 

III The Source o f the D i f f e r e n c e s of P o s i t i o n between the I n d i a n 
N a t i o n s and the Government on the C o n s t i t u t i o n 

At the r o o t o f the d i f f e r e n t p o s i t i o n s between the 

Government and the I n d i a n N a t i o n s i s a fundamental disagreement 

about the n a t u r e o f I n d i a n s o v e r e i g n t y . For the purpose of the 

d i s c u s s i o n , s o v e r e i g n t y i s d e f i n e d as the i n h e r e n t r i g h t o f 

d i s t i n c t P e o p l e s t o govern t h e i r People and c o n t r o l t h e i r l a n d 

t h r ough p o l i t i c a l i n s t i t u t i o n s o f t h e i r c h o o s i n g . 

(a) The Government's View 

The Government's g o a l has been t o assume the 

s o v e r e i g n t y o f the I n d i a n N a t i o n s u n t i l the I n d i a n N a t i o n s are 

brought f u l l y under the d o m i n a t i o n o f the L e g i s l a t i v e A s s e m b l i e s 
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o f Canada. T h i s g o a l i s s t a t e d i n government I n d i a n P o l i c y 

w h i c h , on t h i s p o i n t , has remained c o n s i s t e n t f o r over one 

hundred y e a r s . T h i s can be i l l u s t r a t e d by way o f r e f e r e n c e to 

two government p o l i c i e s , one p r e s e n t e d i n 1947 and another i n 

1 969. 

In 1947 A P l a n f o r L i q u i d a t i n g Canada's I n d i a n P r o b l e m 

w i t h i n 25 Years was p r e s e n t e d t o the P a r l i a m e n t a r y J o i n t 

Committee. The o b j e c t i v e was: 

"To a b o l i s h , g r a d u a l l y but r a p i d l y , the s e p a r a t e 
p o l i t i c a l and s o c i a l s t a t u s o f the I n d i a n s (and 
E s k i m o s ) ; t o e n f r a n c h i s e them and merge them i n t o the 
r e s t o f the p o p u l a t i o n on the e q u a l f o o t i n g . The 
r e a l i z a t i o n o f t h i s p l a n s h o u l d : 

A) improve the I n d i a n s ' s o c i a l and economic 
p o s i t i o n , now so d e p r e s s e d as t o c r e a t e " l e p r o u s " 
s p o t s i n many p a r t s o f the c o u n t r y ; 

B) a b o l i s h the permanent d r a i n on the f e d e r a l 
t r e a s u r y o f the m i l l i o n s o f d o l l a r s y e a r l y now 
spent on I n d i a n a d m i n i s t r a t i o n ; 

C) f u l f i l l the a l m o s t f o r g o t t e n pledge o f the 
government when i t adopted the system of c o n f i n i n g 
the I n d i a n s t o s p e c i a l r e s e r v e s . 

The p l a n c o n t e m p l a t e d the appointment o f 
a commission t o " s t u d y the v a r i o u s I n d i a n 
r e s e r v a t i o n s t h r o u g h o u t the Dominion and to a d v i s e 
on the b e s t means o f a b o l i s h i n g them, o f 
e n f r a n c h i s i n g the i n h a b i t a n t s . " 

In 1 969 Mr. Trudeau and Mr. C h r e t i e n f o r m u l a t e d the 
White Paper P o l i c y . The P o l i c y c a l l e d f o r the e l i m i n a t i o n o f 
I n d i a n s and I n d i a n l a n d s . The main f e a t u r e s were as f o l l o w s : 

(a) The C o n s t i t u t i o n would be amended, e l i m i n a t i n g a l l r e f e r e n c e s t o I n d i a n s ; 
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(b) The I n d i a n A c t , which g u a r a n t e e s a number o f s p e c i f i c 

r i g h t s , would be r e p e a l e d ; 

(c) The Department o f I n d i a n A f f a i r s and i t s s p e c i a l 

b u d g e t a r y a p p r o p r i a t i o n s f o r I n d i a n s would d i s a p p e a r ; 

(d) I n d i a n R e s e r v e s would l o s e t h e i r p r o t e c t e d s t a t u s ; 

(e) F u l l j u r i s d i c t i o n a l powers over I n d i a n s would be t r a n s 

f e r r e d t o the P r o v i n c e s . 

In a speech made by Mr. Trudeau r e g a r d i n g a b o r i g i n a l 

and t r e a t y r i g h t s i n 1969, he t r i e d t o r a t i o n a l i z e the approach. 

" I t ' s i n c o n c e i v a b l e , I t h i n k , t h a t i n a g i v e n s o c i e t y 
one s e c t i o n o f the s o c i e t y have a t r e a t y w i t h the o t h e r 
s e c t i o n o f the s o c i e t y . We must a l l be e q u a l under the 
laws and we must not s i g n t r e a t i e s amongst o u r s e l v e s 
and many o f t h e s e t r e a t i e s i n d e e d , would have l e s s and 
l e s s s i g n i f i c a n c e i n the f u t u r e anyhow, but t h i n g s t h a t 
i n the p a s t were c o v e r e d by the t r e a t i e s l i k e t h i n g s 
l i k e so much t w i n e o r so much gun powder and which 
haven't been p a i d , t h i s must be p a i d . But I don't 
t h i n k t h a t we s h o u l d encourage the I n d i a n s t o f e e l t h a t 
t h e i r t r e a t i e s s h o u l d l a s t f o r e v e r w i t h i n Canada so 
t h a t they be a b l e t o r e c e i v e t h e i r twine o r t h e i r gun 
powder. They s h o u l d become Canadians as a l l o t h e r 
Canadians and i f t h e y are p r o s p e r o u s and w e a l t h y and 
t h e y w i l l be p a y i n g t a x e s f o r the o t h e r C a nadians who 
are not so p r o s p e r o u s and not so w e a l t h y whether they 
be I n d i a n s o r E n g l i s h Canadians o r French o r M a r i t i m e r s 
and t h i s i s the o n l y b a s i s on which I see our s o c i e t y 
can d e v e l o p as e q u a l s . But a b o r i g i n a l r i g h t s , t h i s 
r e a l l y means s a y i n g , "We were here b e f o r e you, You came 
and you t o o k the l a n d from us and perhaps you c h e a t e d 
us by g i v i n g us some w o r t h l e s s t h i n g s i n r e t u r n f o r 
v a s t expanses o f l a n d and we want t o reopen t h i s 
q u e s t i o n . We want you to p r e s e r v e our a b o r i g i n a l 
r i g h t s and t o r e s t o r e them t o us." And our answer - i t 
may not be the r i g h t one and may not be one w h i c h i s 
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a c c e p t e d b u t i t w i l l be up t o a l l o f you p e o p l e t o make 
your minds up and t o choose f o r o r a g a i n s t i t and t o 
d i s c u s s w i t h the I n d i a n s - our answer i s "NO" 

T h i s i s a d i f f i c u l t c h o i c e . I t must be a v e r y 
a g o n i z i n g c h o i c e to the I n d i a n p e o p l e s because, on one 
hand, t h e y r e a l i z e t h a t i f t h e y come i n t o the s o c i e t y 
as t o t a l c i t i z e n s they w i l l be e q u a l under the law but 
they r i s k l o s i n g c e r t a i n o f t h e i r t r a d i t i o n s , c e r t a i n 
a s p e c t s o f a c u l t u r e and perhaps even c e r t a i n o f t h e i r 
b a s i c r i g h t s , and t h i s i s a v e r y d i f f i c u l t c h o i c e f o r 
them t o make, and I don't t h i n k we want to t r y t o f o r c e 
the pace on them any more than we f o r c e i t on the r e s t 
o f C a n a d i a n s ; but here we are a g a i n here i s a c h o i c e 
which i s i n our minds, whether Canadians as a whole 
want t o c o n t i n u e t r e a t i n g the I n d i a n p o p u l a t i o n as 
something o u t s i d e a group o f Canadians w i t h which we 
have t r e a t i e s , a group of Canadians who we have as 
I n d i a n s , many o f them c l a i m , a b o r i g i n a l r i g h t s , o r 
whether we w i l l say, w e l l , f o r g e t the p a s t and b e g i n 
t o d a y ; and t h i s i s a t r e m e n d o u s l y d i f f i c u l t c h o i c e , 
b ecause, i f - w e l l one o f the t h i n g s the I n d i a n bands 
o f t e n r e f e r t o are t h e i r a b o r i g i n a l r i g h t s , and i n our 
p o l i c y , the way we propose i t , we say we won't 
r e c o g n i z e a b o r i g i n a l r i g h t s . " 

PRIME MINISTER TRUDEAU 

By 1973 the I n d i a n N a t i o n s had pushed back Mr. Trudeau 

from i m p l e m e n t i n g the White Paper. The method was c o n c e r t e d 

p o l i t i c a l a c t i o n and f o r c i n g the i s s u e o f a b o r i g i n a l r i g h t s 

t h r o ugh the C o u r t s i n the case o f C a l d e r v. The A t t o r n e y G e n e r a l 

(1973) 4W.W.R. 1. In s p i t e o f the s e t b a c k , the Trudeau 

Government's g o a l remained c o n s t a n t . I t was not u n t i l the 

C o n s t i t u t i o n debate t h a t the p o l i t i c s were r i p e f o r a renewed 

approach. The Government's r e a l agenda on the C o n s t i t u t i o n 

debate 1982 towards the I n d i a n N a t i o n s was s t a t e d by Mr. C h r e t i a n 

i n 1969. 

"The t r a d i t i o n of f e d e r a l r e s p o n s i b i l i t y f o r I n d i a n 
m a t t e r s i n h i b i t e d the development o f a p r o p e r r e l a t i o n 
s h i p between the P r o v i n c e s and the I n d i a n p e o p l e s as 
c i t i z e n s . 
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The u l t i m a t e aim o f removing the s p e c i f i c r e f e r e n c e s t o 
I n d i a n s from the C o n s t i t u t i o n may take some t i m e , but 
i t i s a g o a l t o be k e p t c o n s t a n t l y i n view. 

In the l o n g term, removal o f the r e f e r e n c e i n the 
C o n s t i t u t i o n would be n e c e s s a r y t o end the l e g a l 
d i s t i n c t i o n between I n d i a n s and o t h e r Canadians." 

MR. JEAN CHRETIEN 

Why has the government been so determined i n t h i s 

g o a l ? The u l t i m a t e o b j e c t i v e i s the l e g a l a c q u i s i t i o n o f I n d i a n 

l a n d and r e s o u r c e s under I n d i a n c o n t r o l . T h i s p o i n t was 

i l l u s t r a t e d d u r i n g the P i p e l i n e debate i n 1977. When the 

F e d e r a l Government v o i c e d i t s s u p p o r t f o r the A l c a n P i p e l i n e , the 

q u e s t i o n arose as t o the i n t e r f e r e n c e w i t h the development by 

I n d i a n s a s s e r t i n g t h e i r c l a i m to the l a n d . The government's 

i n t e r n a l p o l i c y document o f November 30, 1977, r e v e a l s t h a t 

I n d i a n t i t l e would not s t a n d i n the way o f development: 

"A few t h i n g s are c l e a r . The Government o f Canada 
i s p r e p a r e d t o e x t i n g u i s h n a t i v e l a n d c l a i m s i f 
n e c e s s a r y by l e g i s l a t i o n t o s u p p o r t i t s 
i n t e r n a t i o n a l work and commitment..." 

I f I n d i a n N a t i o n s p o s s e s s a s o v e r e i g n t y which must be 

r e s p e c t e d by the Governments and i f a b o r i g i n a l and t r e a t y r i g h t s 

were entrenched so as t o burden the l e g i s l a t i v e c a p a c i t y o f the 

Governments, the Government c o u l d be p r e v e n t e d from e x p l o i t a t i o n 

o f a l l the n a t u r a l r e s o u r c e s o f the c o u n t r y , as they see f i t . In 

a n u t s h e l l , t h a t f a c t i s a t the r o o t o f the Government's p o s i t i o n 

on the C o n s t i t u t i o n . 

In summary, from the Government's s i d e , the I n d i a n 
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N a t i o n s must be c o n t a i n e d w i t h i n the Canadian c o n s t i t u t i o n , 

e i t h e r as a s s i m i l a t e d c i t i z e n s o r as a m i n o r i t y group whose 

i n t e r e s t s are p r o t e c t e d o r n o t , a c c o r d i n g to the l e g i s l a t i v e w i l l 

o f the Governments' l e g i s l a t i v e a s s e m b l i e s . S o v e r e i g n t y o f the 

I n d i a n N a t i o n s w i l l not be t o l e r a t e d . 

(b) The I n d i a n N a t i o n s ' View 

The I n d i a n N a t i o n s are the o r i g i n a l P e o p l e s o f t h i s 

l a n d . There a r e no I n d i a n s t o r i e s about c r o s s i n g o v e r a c o l d 

b r i d g e o r coming here by boat. From the I n d i a n s ' v i e w p o i n t , i f 

t h e r e was a m i g r a t i o n i t o r i g i n a t e d i n Canada and d i d not end 

h e r e . As d i s t i n c t P e o p l e s , I n d i a n N a t i o n s p o s s e s s s o v e r e i g n t y , 

r e l y i n g as t h e y do on t h e i r a n c e s t o r s ' ways, passed t o t h i s 

g e n e r a t i o n as one i n a c h a i n whose r o o t s extend from a n t i q u i t y to 

the f u t u r e . The p o s i t i o n was r e s t a t e d i n 1 980 as the C h i e f s 

a c r o s s the c o u n t r y u n i t e d on t h i s q u e s t i o n t o f i g h t the 

p a t r i a t i o n o f the C o n s t i t u t i o n . 

"At the c o n f e r e n c e o f the F i r s t N a t i o n s h e l d i n Ottawa, 
November 1980, our I n d i a n N a t i o n s unanimously j o i n e d 
t o g e t h e r i n f o r m i n g a P r o v i s i o n a l C o u n c i l o f our 
Indigenous Governments mandated t o form a P r o v i s i o n a l 
Government. We are u n i t e d i n r e s o l u t i o n u n animously 
passed t h a t the I n d i a n N a t i o n s o f Canada, b o t h t h o s e 
which e n t e r e d i n t o T r e a t i e s and those which d i d n o t , 
w i l l s t a n d t o g e t h e r i n common purpose i n o u r 
D e c l a r a t i o n which a s s e r t s these p r i n c i p l e s are 
i n v i a b l e : 

"We, the O r i g i n a l P e o p l e s o f t h i s Land 
know the C r e a t o r put us h e r e . 
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The C r e a t o r gave us laws t h a t govern a l l 
our r e l a t i o n s h i p t o l i v e i n harmony w i t h 
n a t u r e and mankind. 

The laws o f the C r e a t o r d e f i n e d our 
r i g h t s and r e s p o n s i b i l i t i e s . 

The C r e a t o r gave us our s p i r i t u a l 
b e l i e f s , our l a n g u a g e s , our c u l t u r e , and 
a p l a c e on Mother E a r t h which p r o v i d e d 
us w i t h a l l our needs. 

We have m a i n t a i n e d our freedom, our 
l a n g u a g e s , and o u r t r a d i t i o n s from time 
immemorial. 

We c o n t i n u e t o e x e r c i s e the r i g h t s and 
t o f u l f i l l t he r e s p o n s i b i l i t i e s and 
o b l i g a t i o n s g i v e n t o us by t h e C r e a t o r 
f o r the l a n d s upon which we were p l a c e d . 

The C r e a t o r has g i v e n us the r i g h t t o 
g o v e r n o u r s e l v e s and the r i g h t t o s e l f -
d e t e r m i n a t i o n . 

The r i g h t s and r e s p o n s i b i l i t i e s g i v e n to 
us by the C r e a t o r cannot be a l t e r e d o r 
t a k e n away by any o t h e r N a t i o n s . " 

PETITION AND B I L L OF PARTICULARS OF THE ESTABLISHMENT OF 
NEGOTIATIONS BETWEEN INDIAN NATIONS IN CANADA AND THE GOVERNMENT 
OF CANADA TO RESOLVE OUTSTANDING DIFFERENCES PRIOR TO THE 
PATRIATION OF THE CANADIAN CONSTITUTION. 

T h i s P o s i t i o n has remained unchanged s i n c e i t was 

f o r c e d i n t o a r t i c u l a t i o n by c o l o n i z a t i o n . I t s words echo back 

through p e t i t i o n s and d e c l a r a t i o n s o f a l l the N a t i o n s i n Canada 

f o r a t l e a s t 100 y e a r s . 

The o n l y s i g n i f i c a n t r e f i n e m e n t t o the p o s i t i o n o f 

a b s o l u t e s o v e r e i g n t y i n the a b s t r a c t i s the accomodation p a i d to 

the p a r t i c u l a r p o l i t i c a l s i t u a t i o n i n Canada. The I n d i a n N a t i o n s 

have d e f i n e d a b o r i g i n a l r i g h t s to i n c l u d e a c o - e x i s t e n c e w i t h the 
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o t h e r p e o p l e s and governments i n Canada. In 1979 the B.C. I n d i a n 

C h i e f s d e f i n e d a b o r i g i n a l r i g h t s as f o l l o w s : 

" A b o r i g i n a l r i g h t s means t h a t we 
c o l l e c t i v e l y , as I n d i a n P e o p l e , have the 
r i g h t w i t h i n the framework of the 
Canadian C o n s t i t u t i o n , t o govern through 
our own unique form of I n d i a n Government 
(Band C o u n c i l s ) an expanded v e r s i o n o f 
our I n d i a n Reserve l a n d s t h a t has an 
adequate amount o f a s s o c i a t e d r e s o u r c e s 
and i s l a r g e enough t o p r o v i d e f o r a l l 
the e s s e n t i a l needs o f a l l our p e o p l e , 
who have been d e f i n e d as our c i t i z e n s o r 
members t h r o u g h our I n d i a n Governments." 

(emphasis added) 

In summary, i n 1 979, a t a time when the c o n s t i t u t i o n 

debate became h e a t e d , a d e f i n i t i o n o f s o v e r e i g n t y was advanced 

which c o u l d be accomodated w i t h i n the Canadian c o n s t i t u t i o n . The 

I n d i a n s e n v i s i o n e d a t h i r d o r d e r o f Government where j u r i s d i c t i o n 

t o govern I n d i a n s and I n d i a n l a n d s r e s i d e d w i t h the I n d i a n 

N a t i o n s . T h i s l e v e l o f government would c o - e x i s t w i t h the 

P r o v i n c i a l and F e d e r a l Governments so one n a t i o n ' s development 

would not take p l a c e a t the expense of another. The d e t a i l s of 

the p o s i t i o n were s e t out i n the Union of B.C. I n d i a n C h i e f s 

A b o r i g i n a l R i g h t s P o s i t i o n P a p e r , 1979 which has been w i t h the 

Trudeau Government s i n c e November 1979 when i t was unanimously 

passed by the N a t i o n a l Assembly o f C h i e f s . To date i t remains 

unacknowledged by the Government. 

In s p i t e o f e x h a u s t i v e , b r u t a l and c a l c u l a t e d e f f o r t s 

on the p a r t o f the Government t o change the minds o f the I n d i a n 

N a t i o n s on t h i s p o i n t , the I n d i a n s have w i t h s t o o d the o n s l a u g h t 
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and c o n t i n u e t o a s s e r t and e x p e c t t h e i r s o v e r e i g n t y . For the 

I n d i a n N a t i o n s o f B.C. t h i s f a c t has a s p e c i a l s i g n i f i c a n c e 

because f o r the most p a r t , no t r e a t i e s have been c o n c l u d e d i n the 

P r o v i n c e . The ' d e a l ' o f f e r e d by the Government has been improved 

o v e r the y e a r s but the I n d i a n N a t i o n s o f B.C. have not s e t t l e d . 

The s o l e r e a s o n i s t h a t the Government has made i t a c o n d i t i o n of 

any s e t t l e m e n t , t h a t the I n d i a n N a t i o n s must s u r r e n d e r t h e i r 

r i g h t s to the l a n d f o r e v e r i n exchange f o r p r o m i s e s , p r i m a r i l y 

c a s h . To s u r r e n d e r l a n d i s t o s u r r e n d e r the f u t u r e o f the I n d i a n 

N a t i o n s . That c o n d i t i o n c o n t i n u e s t o be u n a c c e p t a b l e . As George 

Manuel, Grand C h i e f p u t i t : 

" I would r a t h e r pass on t o my g r a n d c h i l d r e n the l e g i t a -
macy o f the s t r u g g l e than t o l e a v e them w i t h a 
s e t t l e m e n t t h e y c a n ' t l i v e w i t h . " 
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(a) The Unique C o n s t i t u t i o n a l P o s i t i o n o f the I n d i a n N a t i o n s : 
The B a s i s of the L e g a l Argument 

The p a r t i c u l a r l e g a l t o o l which the I n d i a n N a t i o n s had 

t o work w i t h i n the debate was t h e i r unique C o n s t i t u t i o n a l 

p o s i t i o n . 

Canada was formed not i n 1867 as Mr. Trudeau would have 

us b e l i e v e but w i t h the compacts c o n c l u d e d between the Crown and 

the I n d i a n N a t i o n s . The f i r s t major compact was r e f l e c t e d i n the 

R o y a l P r o c l a m a t i o n o f 1763. George I I I i s s u e d t h i s p r o c l a m a t i o n 

and f o r m a l i z e d r e l a t i o n s h i p s between the Crown and the I n d i a n 

N a t i o n s on terms which would s a t i s f y the I n d i a n s and p e r m i t 

s e t t l e m e n t o f Canada. The P r o c l a m a t i o n i t s e l f was a s t a t e m e n t o f 

p o l i c y w h i c h had been f o r m i n g f o r many y e a r s b e f o r e 1763. The 

p o l i t i c a l urgency was g e n e r a t e d by e v ents which o c c u r r e d i n 

Canada d u r i n g and a f t e r the c o n c l u s i o n o f the Seven Y e a r s War. 

D u r i n g t h a t war, the B r i t i s h and the French f o u g h t one a n o t h e r 

f o r Dominion over Canada. The I n d i a n N a t i o n s , on the whole, 

s i d e d w i t h the B r i t i s h because r e p r e s e n t a t i v e s o f the B r i t i s h 

Crown r e p e a t e d l y h e l d out t o the I n d i a n N a t i o n s t h a t the B r i t i s h 

Crown would g i v e them p r o t e c t i o n a g a i n s t the French who had 

d e s i g n s on I n d i a n l a n d s . When the war c o n c l u d e d , the B r i t i s h 

r e f u s e d t o remove t h e i r o u t p o s t s from I n d i a n t e r r i t o r y . I n d i a n s 

moved a g a i n s t the B r i t i s h . The g r e a t e s t o f the b a t t l e s was l e d 

by C h i e f P o n t i a c . Between 1761 and 1763 seven o f the ten B r i t i s h 

o u t p o s t s were d e s t r o y e d by the I n d i a n s . The B r i t i s h Crown was 

under p r e s s u r e to e s t a b l i s h an a g r e e a b l e C o n s t i t u t i o n a l 
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arrangement w i t h the I n d i a n N a t i o n s . The Royal P r o c l a m a t i o n o f 

1763 became the s o l u t i o n . 

The terms o f the Royal P r o c l a m a t i o n i t s e l f were 

n e g o t i a t e d w i t h the I n d i a n N a t i o n s concerned. By i t s t e r m s , a 

g e n e r a l p r o h i b i t i o n was p l a c e d on the s e t t l e m e n t o f unceded 

I n d i a n l a n d s , u n t i l the l a n d s were y i e l d e d up t o the Crown 

through consent o f the I n d i a n N a t i o n s . The R o y a l P r o c l a m a t i o n 

r e c o g n i z e d and c o n f i r m e d the s o v e r e i g n t y o f the I n d i a n N a t i o n s . 

The I n d i a n s were d e s c r i b e d as " N a t i o n s " and i t was o n l y t h r o u g h a 

v o t e o f the N a t i o n s i n Assembly t h a t r i g h t s b e l o n g i n g t o the 

I n d i a n N a t i o n s c o u l d be c o n f e r r e d t o the Crown. S i m i l a r l y , l a n d 

r i g h t s were r e c o g n i z e d i n s o f a r as t h e y must be "purchased": u n t i l 

t h e n , I n d i a n l a n d was p l a c e d beyond the a u t h o r i t y o f the 

g o v e r n o r s t o g r a n t . 

The C o u r t s have addressed the C o n s t i t u t i o n a l f o r c e o f 

the Royal P r o c l a m a t i o n o f 1763. D e c i s i o n s have h e l d t h a t the 

P r o c l a m a t i o n has the f o r c e o f s t a t u t e i n Canada and has never 

been r e p e a l e d : Campbell v. H a l l (1 774) 1 Cowp. 204, R e g i n a v. 

Lady McMaster (1926) Ex.C.R. 68. In the r e c e n t d e c i s i o n o f The 

Queen v. S e c r e t a r y o f S t a t e f o r F o r e i g n and Commonwealth A f f a i r s 

(The A l b e r t a Case) ( J a n u a r y 28, 1982) A.C., the Master o f the 

R o l l s r u l e d t h a t the P r o c l a m a t i o n was a C o n s t i t u t i o n a l i n s t r u m e n t 

e n t r e n c h i n g the r i g h t s and r e l a t i o n s h i p s c o n t a i n e d t h e r e i n . 

O p e r a t i n g w i t h i n the framework of the R o y a l 
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P r o c l a m a t i o n , t r e a t i e s were c o n c l u d e d by v a r i o u s I n d i a n N a t i o n s 

and the Crown. The t r e a t i e s r e c o g n i z e d the s o v e r e i g n t y o f the 

Indian Nations as it was only with the consent of the Indian 

Nations in assembly that the treaty was concluded; provisions 

w i t h i n the t r e a t y assumed the ongoing e x i s t e n c e o f I n d i a n 

governments and assumed the e x i s t e n c e o f I n d i a n l a n d r i g h t s . The 

t r e a t i e s were d e s i g n e d as fundamental i n s t r u m e n t s which would 

endure the passage o f time and governments. The d u r a b i l i t y o f 

the agreements was a r t i c u l a t e d by the Crown's r e p r e s e n t a t i v e s : 

"The Queen has t o t h i n k o f what w i l l come 
l o n g a f t e r today. T h e r e f o r e the promises we 
have t o make t o you are not f o r today o n l y 
but f o r tomorrow, not o n l y f o r you but f o r 
your c h i l d r e n born and unborn and the 
pr o m i s e s we make w i l l be c a r r i e d o u t as l o n g 
as the sun s h i n e s and the r i v e r s f l o w i n the 
ocean." 

Thus, i n c o n c l u s i o n , i t was on the b a s i s o f I n d i a n 

s o v e r e i g n t y t h a t the Crown and the I n d i a n N a t i o n s c o n c l u d e d t h i s 

c o n s t i t u t i o n a l arrangement. 

As a r e s u l t o f thos e compacts the P r o v i n c i a l and l a t e r 

the F e d e r a l Governments were a b l e t o c o n s o l i d a t e power and 

a u t h o r i t y under the B r i t i s h N o r t h America A c t . The o p e r a t i o n of 

t h i s r u l e o f law i s i l l u s t r a t e d by the P e t i t i o n p r e s e n t e d by 

Marie Joseph P h i l e b o t t o the E x e c u t i v e C o u n c i l o f Quebec on 

December 21, 1766, p r a y i n g f o r a g r a n t o f 20,000 a c r e s o f the 

l a n d i n the c o l o n y o f Quebec. T h i s l a n d had not been ceded by 

the I n d i a n s p u r s u a n t t o the R o y a l P r o c l a m a t i o n ; the l a n d was not 

g r a n t e d : 

"The Committee h a v i n g taken the same i n t o 
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c o n s i d e r a t i o n are o f the o p i n i o n the Lands so 
p r a y t o be a s s i g n e d a r e , o r are c l a i m e d to be 
the p r o p e r t y o f the I n d i a n s , and as such by 
H i s M a j e s t y ' s command as s e t f o r t h i n the 
P r o c l a m a t i o n o f 1763, n o t w i t h i n t h e i r power 
t o g r a n t ; the Committee are f u r t h e r of the 
O p i n i o n t h a t t h e y are r e s t r a i n e d by H i s 
M a j e s t y ' s s a i d Order from g r a n t i n g Lands but 
upon the C o n d i t i o n s t h e r e i n c o n t a i n e d . " 

As the P r o v i n c e s and l a t e r the F e d e r a l Government 

formed c o n s t i t u t i o n a l arrangements, the B r i t i s h Crown p r e s e r v e d 

the o b l i g a t i o n s and compacts w i t h the I n d i a n N a t i o n s t h r o u g h two 

p r o c e s s e s . In the p r e - c o n f e d e r a t i o n p e r i o d , each C o n s t i t u t i o n a l 

A c t saved the o p e r a t i o n o f the R o y a l P r o c l a m a t i o n w h i l e , a t the 

same time c o n s o l i d a t e d the j u r i s d i c t i o n o f the l o c a l governments 

over ceded l a n d s . The s a v i n g c l a u s e s are c o n t a i n e d i n the Quebec 

A c t (1771) S e c t i o n 3; The C o n s t i t u t i o n a l A c t (1791) S e c t i o n 33; 

The Union A c t (1840) S e c t i o n 46. 

A t C o n f e d e r a t i o n , a d e l i c a t e d i s t r i b u t i o n o f 

l e g i s l a t i v e a u t h o r i t y s a f e g u a r d e d Crown o b l i g a t i o n s to the I n d i a n 

N a t i o n s . Under the B.N.A. A c t , the f e d e r a l government, under 

S e c t i o n 91(24) was d e l e g a t e d l e g i s l a t i v e j u r i s d i c t i o n o v er 

" I n d i a n s and l a n d s r e s e r v e d f o r I n d i a n s " . The p r o v i n c i a l 

government, under S e c t i o n 109, r e t a i n e d l a n d s , mines, m i n e r a l s 

and r o y a l t i e s o f the p r o v i n c e " s u b j e c t t o any t r u s t e x i s t i n g i n 

r e s p e c t t h e r e o f , and t o any i n t e r e s t o t h e r than t h a t o f the 

p r o v i n c e i n the same". The I m p e r i a l government r e t a i n e d the 

amending f o r m u l a . 

In the judgments by the P r i v y C o u n c i l i n S t . 
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C a t h e r i n e s M i l l i n g & Lumber Company v. The Queen (1889) 14 A.C. 

46(P.C.) and l a t e r i n A t t o r n e y G e n e r a l f o r Quebec v. A t t o r n e y 

G e n e r a l f o r Canada (The Starchrome Case) (1921) A.C.41, the P r i v y 

C o u n c i l d e c i d e d t h a t the I n d i a n i n t e r e s t i n unceded l a n d i s "an 

i n t e r e s t o t h e r t h a n t h a t o f the p r o v i n c e o f the same; hence i s a 

burden on the t i t l e o f the p r o v i n c e s " . 

A l t h o u g h the p r e c i s e scope of S e c t i o n 91(24) has never 

been e x p l i c i t l y d e t e r m i n e d , the c a t e g o r y has l e g a l l i m i t s 

c i r c u m s c r i b e d by the R o y a l P r o c l a m a t i o n of 1 763 and the 

t r e a t i e s . The R o y a l P r o c l a m a t i o n , as an I m p e r i a l s t a t u t e i n 

1867, not o n l y bound Canada but possessed o v e r r i d i n g f o r c e , as to 

n u l l i f y any e x i s t i n g o r f u t u r e l o c a l laws which c o n f l i c t e d w i t h 

i t ( C o l o n i a l Laws V a l i d i t y A c t , 1865). Cases have been d e c i d e d 

which s u p p o r t the p r o p o s i t i o n t h a t the f e d e r a l j u r i s d i c t i o n was 

i n the n a t u r e o f a t r u s t , a d m i n i s t e r i n g Crown o b l i g a t i o n s and 

p r o t e c t i n g I n d i a n s and l a n d s r e s e r v e d f o r I n d i a n s from the 

r e a c h e s o f the p r o v i n c e s . 

R e g i n a v. Lady McMaster, s u p r a : 

A t t o r n e y G e n e r a l f o r the Dominion of Canada and A t t o r n e y G e n e r a l 
f o r O n t a r i o and A t t o r n e y G e n e r a l f o r Quebec (1897) A.C.199; 

D e l b e r t G u e r i n e t a l v. Her M a j e s t y the Queen (1981) A c t i o n # 

T-4656-75. 

The I m p e r i a l government c o n t i n u e d to h o l d the b a l a n c e 

o f power, t h e r e b y p r e v e n t i n g e i t h e r the F e d e r a l or the P r o v i n c i a l 

government from e x t i n g u i s h i n g Crown o b l i g a t i o n s w i t h o u t the 
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I n d i a n s ' c o n s e n t . 

C o n s t i t u t i o n a l a c t s which p o s t - d a t e C o n f e d e r a t i o n 

e v i d e n c e d a c l e a r i n t e n t i o n on the p a r t o f the I m p e r i a l 

government t o m a i n t a i n i t s s u p e r v i s o r y r o l e w i t h i n the c o n t e x t o f 

Canadian f e d e r a l i s m . S e c t i o n 31 o f the M anitoba A c t s t a t e s t h a t 

1,400,000 a c r e s o f l a n d i n the p r o v i n c e s h a l l be a p p r o p r i a t e d f o r 

the h a l f - b r e e d r e s i d e n t s towards the e x t i n g u i s h m e n t o f I n d i a n 

t i t l e . F u r t h e r , S e c t i o n 6 o f the B.N.A. A c t 1871 (UK) p r o v i d e s 

t h a t i t s h a l l not be competent f o r the p a r l i a m e n t o f Canada to 

amend the p r o v i s i o n s o f the M a n i t o b a A c t . T h i s S e c t i o n was not 

i n c l u d e d i n the F e d e r a l government's o r i g i n a l r e q u e s t t o the 

B r i t i s h P a r l i a m e n t , but was a p r o v i s i o n r e q u i r e d by the I m p e r i a l 

government. The e v i d e n c e d e m o n s t r a tes t h a t , i n p a r t , the 

I m p e r i a l government was m o t i v a t e d by a d e s i r e t o p r e v e n t S e c t i o n 

31 o f the M anitoba A c t from b e i n g r e v i s e d o r r e s c i n d e d by the 

F e d e r a l Government which was a v a l i d e x e r c i s e o f i t s s u p e r v i s o r y 

j u r i s d i c t i o n . 

I n an Order of Her M a j e s t y and C o u n c i l a d m i t t i n g 

R u p e r t ' s Land and the N o r t h Western T e r r i t o r i e s i n t o the Union 

(UK) 1870, c l a u s e 14 p r o v i d e s : 

14. Any c l a i m s of I n d i a n s t o compensation f o r 
l a n d s r e q u i r e d f o r purposes of s e t t l e m e n t 
s h a l l be d i s p o s e d o f by the Canadian 
government i n communication w i t h the I m p e r i a l 
Government: 
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Schedule A o f the R u p e r t ' s Land A c t i s comprised o f An 

Addr e s s t o Her M a j e s t y the Queen from the Senate and t h e House o f 

Commons o f the Dominion o f Canada: 

And f u r t h e r m o r e , t h a t , upon the t r a n s f e r e n c e 
o f the t e r r i t o r i e s i n q u e s t i o n t o the 
Canadian Government, the c l a i m s o f the I n d i a n 
t r i b e s t o compensation f o r l a n d s r e q u i r e d f o r 
purposes o f s e t t l e m e n t w i l l be c o n s i d e r e d and 
s e t t l e d i n c o n f o r m i t y w i t h the e q u i t a b l e 
p r i n c i p l e s which have u n i f o r m l y governed the 
B r i t i s h Crown i n i t s d e a l i n g s w i t h the 
A b o r i g i n i e s ( e m p h a s i s added). 

F i n a l l y , i n c l u d e d i n the r e s o l u t i o n o f the A c t i s the 

f o l l o w i n g : 

RESOLVED- t h a t upon the t r a n s f e r e n c e o f the 
T e r r i t o r i e s i n q u e s t i o n t o the Canadian 
Government, i t w i l l be the duty o f the 
Government t o make adequate p r o v i s i o n f o r the 
p r o t e c t i o n o f the I n d i a n T r i b e s whose 
i n t e r e s t s a r e b e i n g i n v o l v e d i n the 
t r a n s f e r . 

The A c t o f a d m i t t i n g R u p e r t s Land conforms w i t h the 

C o n s t i t u t i o n a l t r a d i t i o n o f the I m p e r i a l enactments, 

c o n s o l i d a t i n g on one hand the a u t h o r i t y and t e r r i t o r y o f the 

l o c a l government w h i l e , a t the same time r e c o g n i z i n g and 

p r o v i d i n g f o r l e g a l c l a i m s o f the I n d i a n N a t i o n s . 

When B r i t i s h Columbia e n t e r e d C o n f e d e r a t i o n i n 1871 the 

I m p e r i a l Government c o n t i n u e d t o h o l d an e x p l i c i t j u r i s d i c t i o n i n 

the r e s o l u t i o n of I n d i a n t i t l e . The s u p e r v i s o r y r o l e i s 



- 21 -

e v i d e n c e d i n C l a u s e 13 which r e a d s : 

13. The charge o f the I n d i a n s , and the 
T r u s t e e s h i p and management of the l a n d s 
r e s e r v e d f o r t h e i r use and b e n e f i t , s h a l l be 
assumed by the Dominion Government, and the 
p o l i c i e s as l i b e r a l as t h a t are h i t h e r t o 
pursued by the B r i t i s h Columbia Government 
s h a l l be c o n t i n u e d by the Dominion Government 
a f t e r the Union." 

To c a r r y out such p o l i c y , t r a c t s of l a n d o f 
such e x t e n t as i t has h i t h e r t o been the 
p r a c t i c e o f the B r i t i s h Columbia Government 
who a p p r o p r i a t e f o r t h a t p u r p o s e , s h a l l from 
time t o time be conveyed by the l o c a l 
government t o the Dominion Government i n 
t r u s t f o r the use and b e n e f i t o f the I n d i a n s 
on a p p l i c a t i o n o f the Dominion Government; 
and i n case o f d i s a g r e e m e n t between the two 
governments r e s p e c t i n g the q u a n t i t y o f such 
t r a c t s o f l a n d t o be so g r a n t e d , the m a t t e r 
s h a l l be r e f e r r e d f o r the d e c i s i o n o f the 
S e c r e t a r y o f S t a t e f o r the C o l o n i e s , 
(emphasis added) 

T h i s c l a u s e was i n s e r t e d because the S e c r e t a r y o f S t a t e 

f o r the C o l o n i e s had been aware o f c o m p l a i n t s t h a t the l o c a l 

government was a b r i d g i n g I n d i a n r i g h t s . 

In summary, the d i s t r i b u t i o n o f l e g i s t l a t i v e a u t h o r i t y 

between the f e d e r a l and p r o v i n c i a l governments , as c o n f i r m e d by 

the P r i v y C o u n c i l i n S t . C a t h e r i n e s M i l l i n g , s u p r a x p r o v i d e s the 

C o n s t i t u t i o n a l background f o r the p r o t e c t i o n and a d m i n i s t r a t i o n 

o f Crown o b l i g a t i o n s . The f e d e r a l government, charged w i t h the 

a d m i n i s t r a t i o n o f the o b l i g a t i o n s t o the I n d i a n N a t i o n s , would 

not b e n e f i t from the unburdened t i t l e . The p r o v i n c i a l government 

d i d not have the a u t h o r i t y t o e x t i n g u i s h I n d i a n T i t l e , but would 
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a c q u i r e the unburdened fee when I n d i a n consent had been o b t a i n e d . 

The I m p e r i a l government c o n t i n u e d t o h o l d the b a l a n c e o f power, 

t h e r e b y p r e v e n t i n g e i t h e r the f e d e r a l o r the p r o v i n c i a l 

governments from e x t i n g u i s h i n g Crown o b l i g a t i o n s . 

The p r o t e c t i v e r o l e o f the I m p e r i a l government i n t h i s 

d i s t r i b u t i o n o f power was e v i d e n c e d d u r i n g the debate on the 

White Paper. The F e d e r a l Government was a d v i s e d by the 

Department o f J u s t i c e t h a t i n o r d e r t o implement the White Paper 

p o l i c y they were r e q u i r e d t o seek an amendment t o the B r i t i s h 

N o r t h A m e r i c a A c t , a s k i n g the B r i t i s h P a r l i a m e n t t o a b s o l v e them 

o f r e s p o n s i b i l i t i e s and j u r i s d i c t i o n under S e c t i o n 91(24). T h i s 

p o i n t was p i v o t a l t o the I n d i a n p o s i t i o n d u r i n g the c o n s t i t u t i o n 

a l d e bate. Should B r i t a i n r e l i n q u i s h i t s s u p e r v i s o r y j u r i s d i c 

t i o n , the I n d i a n N a t i o n s would be p l a c e d w i t h i n a c o n s t i t u t i o n a l 

arrangement which l e f t I n d i a n r i g h t s v u l n e r a b l e to e x t i n c t i o n by 

an amending p r o c e s s which d i d not i n c l u d e the consent o f the 

I n d i a n N a t i o n s . 

I n summary, s e v e r a l d i s t i n c t arguments emerged from the 

c o n s t i t u t i o n a l h i s t o r y o f Canada. The f i r s t argument concerns 

the n a t u r e o f Crown o b l i g a t i o n s . The R o y a l P r o c l a m a t i o n and the 

T r e a t i e s had been c o n c l u d e d w i t h the B r i t i s h Crown. Some 

t r e a t i e s r e c i t e d t h a t the P a r t y t o the t r e a t y was the King or 

Queen o f England & I r e l a n d , her H e i r s and S u c c e s s o r s . The 
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t r e a t i e s had been formed on the b a s i s t h a t I n d i a n s o v e r e i g n t y was 

r e c o g n i z e d and c o n f i r m e d . From the p o i n t o f view o f some I n d i a n 

N a t i o n s , many t r e a t i e s were c o n c l u d e d w i t h B r i t a i n f o r p r o t e c t i o n 

a g a i n s t Canada. A l l compacts had been formed w i t h I n d i a n 

c o n s e n t . There was not a s h r e d o f e v i d e n c e t h a t the t r e a t i e s had 

ev e r d e v o l v e d t o Canada and c e r t a i n l y the I n d i a n N a t i o n s had 

never consented t o Canada becoming a p a r t y t o them. The f e d e r a l 

government was always r e g a r d e d by the I n d i a n s as h a v i n g an 

a d m i n i s t r a t i v e r o l e o n l y under S e c t i o n 91 (24) o f the BNA A c t t o 

a d m i n i s t e r Crown o b l i g a t i o n s as agents o f the B r i t i s h Crown. The 

Canada A c t not o n l y assumed t h a t a l l o b l i g a t i o n s were now w i t h 

Canada, i t p l a c e d the power i n the hands o f the f e d e r a l and 

p r o v i n c i a l governments t o t e r m i n a t e those agreements w i t h o u t 

I n d i a n c o n s e n t . 

The second argument concerned the c o n s t i t u t i o n a l 

p o s i t i o n o f the I n d i a n N a t i o n s . The I n d i a n N a t i o n s had formed a 

c o n s t i t u t i o n a l agreement w i t h the Crown, enacted t h r o u g h the 

Ro y a l P r o c l a m a t i o n o f 1 763 and the t r e a t i e s . T h i s arrangement 

was c o n c l u d e d w i t h I n d i a n c o n s e n t and on the b a s i s o f a 

r e c o g n i t i o n o f I n d i a n s o v e r e i g n t y . The BNA A c t was g r a f t e d onto 

t h i s p r e - e x i s t i n g c o n s t i t u t i o n a l arrangement. By 1867, Canada 

was comprised o f t h r e e e n t i t i e s , each w i t h a degree o f 

s o v e r e i g n i t y r e c o g n i z e d under the c o n s t i t u t i o n - the I n d i a n 

N a t i o n s , the F e d e r a l P a r l i a m e n t and the P r o v i n c i a l P a r l i a m e n t s . 

I n 1982, Trudeau was s e e k i n g t o change the c o n s t i t u t i o n o f Canada 

by e l i m i n a t i n g the I n d i a n N a t i o n s s o v e r e i g n u n i t s w i t h i n the 
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C o n s t i t u t i o n , by e l i m i n a t i n g the R o y a l P r o c l a m a t i o n and the 

T r e a t i e s as c o n s t i t u t i o n a l i n s t r u m e n t s and by p l a c i n g a l l f u t u r e 

r i g h t s o f the I n d i a n N a t i o n s i n the hands o f the F e d e r a l and 

P r o v i n c i a l governments who would have the power t o change o r 

t e r m i n a t e them w i t h o u t I n d i a n c o n s e n t . Trudeau was p u l l i n g a 

coup d ' e t a t a g a i n s t the I n d i a n N a t i o n s through p a t r i a t i o n . 

(b) L e g a l and L e g a l r e l a t e d A c t i o n taken 

A l t h o u g h an enormous e f f o r t was made by I n d i a n N a t i o n s 

a c r o s s the c o u n t r y , t h i s r e p o r t w i l l c o n c e n t r a t e on d e s c r i b i n g 

the a c t i v i t y as i t was i n i t i a t e d by, o r e f f e c t e d the B.C. 

I n d i a n s . 

1. Goerge Manuel e t a l v. Her M a j e s t y the Queen 
In the F e d e r a l C o u r t o f Canada, T r i a l D i v i s i o n 
F i l e d the 25th day of September, 1980, Vancouver R e g i s t r y 

A l e g a l a c t i o n was i n i t i a t e d i n September 1980 by n i n e 

C h i e f s from B r i t i s h C o l u m b i a , s u i n g on b e h a l f o f the m s e l v e s and 

t h e i r Bands. The case sought d e c l a r a t o r y r e l i e f t h a t the 

Canadian C o n s t i t u t i o n c o u l d not be p a t r i a t e d w i t h o u t the consent 

o f the I n d i a n N a t i o n s . 

The p l e a d i n g s c l o s e d i n t h a t a c t i o n ; however, the 

C h i e f s i n s t r u c t e d t h a t the m a t t e r not proceed t o t r i a l . The 
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f i r s t c o n s i d e r a t i o n was a t i m i n g q u e s t i o n . Prime M i n i s t e r 

Trudeau p l a y e d r u t h l e s s l y w i t h the emotions of the p e o p l e as he 

c o n t i n u e d t o announce break-neck d e a d l i n e s f o r the d e l i v e r y o f 

the F e d e r a l Request t o W e s t m i n s t e r . I t appeared t h a t the Request 

would have l e f t Canada b e f o r e d i s c o v e r i e s c o u l d be c o n c l u d e d . 

F u r t h e r , through t h e i r powers t o have C o n s t i t u t i o n a l r e f e r e n c e s 

c o n c l u d e d by the a p p e l l a t e C o u r t s and then the Supreme C o u r t o f 

Canada, the p r o v i n c e s were a b l e t o d r i v e t h e i r q u e s t i o n t o Ottawa 

a t a pace which would l e a v e the I n d i a n N a t i o n s ' a c t i o n f a r 

b e h i n d . 

A problem which was t o become a r e c u r r i n g theme of the 

c o n s t i t u t i o n a l debate f o r the I n d i a n N a t i o n s was an e x c l u s i o n o f 

the I n d i a n argument from the forums d e b a t i n g the i s s u e . One 

e l d e r put i t t h i s way: "Canada i s i n s i d e p l a y i n g hockey w i t h us, 

b u t they won't l e t us i n the door. A l l we hear from the o u t s i d e 

i s the c a l l o f them s c o r i n g " . Some I n d i a n N a t i o n s appeared a t 

the M anitoba C o u r t a t the s t a r t o f the P r o v i n c i a l R e f e r e n c e and 

sought l e a v e t o have the C o n s t i t u t i o n q u e s t i o n expanded t o 

i n c l u d e the q u e s t i o n o f the r e q u i r e m e n t o f I n d i a n c o n s e n t to the 

Request. T h i s a p p l i c a t i o n was r e f u s e d . I n d i a n N a t i o n s from 

d i f f e r e n t p r o v i n c e s approached t h e i r A t t o r n e y G e n e r a l s ' o f f i c e s 

s e p a r a t e l y , s e e k i n g to have t h e i r p r o v i n c e advance a s e p a r a t e 

C o n s t i t u t i o n Reference on t h e i r b e h a l f . Every P r o v i n c i a l 

Government which was approached r e f u s e d t o a s s i s t the f a i r 

h e a r i n g o f the i s s u e . 

The second c o n s i d e r a t i o n was a p o l i t i c a l one. The 
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" C o n s t i t u t i o n a l E x p r e s s ' had a l r e a d y c r o s s e d the c o u n t r y . 

Hundreds of I n d i a n men, women, c h i l d r e n , e l d e r s , and l e a d e r s l e f t 

t h e i r homes b e f o r e C h r i s t m a s s c r a p i n g t o g e t h e r what l i t t l e t h e y 

had, t o go t o Ottawa t o f i g h t the C o n s t i t u t i o n . T h i s p o w e r f u l 

t r a i n moved the Trudeau Government t o announce t h a t the S t a n d i n g 

Committee would e n l a r g e i t s time frame from December 1980 t o 

F e b r u a r y 1981 t o hear r e p r e s e n t a t i o n s from the I n d i a n N a t i o n s , 

among o t h e r s . P r e v i o u s l y , the S t a n d i n g Committee had announced 

t h a t t h e y would not h e a r from the I n d i a n s . I n d i a n N a t i o n s had 

come on the t r a i n s e e k i n g t o become a p a r t y to the broad 

C o n s t i t u t i o n a l r e v i e w : p a r t i c i p a t i o n a t the l e v e l o f the 

S t a n d i n g Committee was r e j e c t e d . I n s t e a d , the C o n s t i t u t i o n a l 

Express a t t e n d e d a t the r e s i d e n c e o f Governor G e n e r a l S c h r e y e r 

and p r e s e n t e d him w i t h a P e t i t i o n and B i l l of P a r t i c u l a r s t o be 

d e l i v e r e d t o the Queen. A s i m i l a r but not i d e n t i c a l B i l l o f 

P a r t i c u l a r s was s u b m i t t e d t o the Government of Canada and the 

'Express' j o u r n e y e d t o the U n i t e d N a t i o n s t o d e l i v e r a t h i r d b i l l 

t o t h a t body. The P e t i t i o n i n a l l t h r e e documents was the same. 

I t r e a d : 

P e t i t i o n 

An o p p o r t u n i t y e x i s t s t o e l e v a t e the c o n s t i t u t i o n a l 
amendment t o an e x e r c i s e i n s t a t e m a n s h i p and n a t i o n 
b u i l d i n g . T h i s i s a c o u r s e which we would welcome 
because i t o f f e r s the p o s s i b i l i t y o f c r e a t i n g a p l a c e 
f o r us i n Canada's f e d e r a l system c o n s i s t e n t w i t h o u r 
r i g h t s as I n d i a n N a t i o n s . We have g i v e n l o n g and 
s e r i o u s c o n s i d e r a t i o n i n many a s s e m b l i e s o f our p e o p l e 
to the ways i n which our s p e c i a l s t a t u s can be 
i n t e g r a t e d i n t o Canada's f e d e r a l system. We are 
c o n v i n c e d t h a t t h i s aim can be a c c o m p l i s h e d w i t h the 
r e s u l t o f s t r e n g t h e n i n g our I n d i a n N a t i o n s and o f 
s t r e n g t h e n i n g the Government o f Canada. T h i s p r o c e s s , 
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however must t a k e p l a c e b e f o r e the C o n s t i t u t i o n i s 
amended. 

I t i s our p o s i t i o n t h a t r e p r e s e n t a t i v e s of the I n d i a n 
N a t i o n s , G r e a t B r i t a i n and Canada must now e n t e r i n t o 
i n t e r n a t i o n a l l y s u p e r v i s e d d i s c u s s i o n s o u t s i d e o f Canada 
t o : 

1. Review and d e f i n e t h e p r e s e n t r o l e s and 
r e s p o n s i b i l i t i e s o f a l l p a r t i e s i n v o l v e d 
i n t h e e x i s t i n g ' t r i - l a t e r a l 1 r e l a t i o n 
s h i p , i n c l u d i n g the I n d i a n N a t i o n s , the 
C a n a d i a n Government and the B r i t i s h 
Government. 

2. D e f i n e i n d e t a i l the f u l l meaning and ex
t e n t o f the p o l i t i c a l a s s o c i a t i o n between 
B r i t a i n and the I n d i a n N a t i o n s i n Canada. 

3. D e f i n e and agree i n d e t a i l on the f u l l 
a r e a and b o u n d a r i e s o f t e r r i t o r i e s occup
i e d and/or owned by the I n d i a n N a t i o n s o f 
Canada. 

4. D e f i n e i n d e t a i l the means by w h i c h 
e x i s t i n g and f u t u r e c o n f l i c t s may be r e s 
o l v e d between an Independent Canada and 
I n d i a n N a t i o n s . 

5. D e f i n e and d e t e r m i n e the e x t e n t and 
amount o f payments owed t o I n d i a n N a t i o n s 
o f Canada by the Canadian Government f o r 
l a n d s and n a t u r a l r e s o u r c e s a l r e a d y con
f i s c a t e d o r e x p r o p r i a t e d by the Canadian 
Government and/or i t s a g e n t s ; and agree 
t o the method and terms f o r payment. 

6. D e f i n e the terms f o r p o l i t i c a l e x i s t e n c e 
between the I n d i a n N a t i o n s o f Canada and 
the Canadian Government. 

7. D e f i n e the e q u a l i z a t i o n payment p l a n b e t 
ween the Canadian Government and t h e 
I n d i a n N a t i o n s . 

8. D e f i n e the a l t e r n a t i v e s f o r i n d i v i d u a l 
I n d i a n c i t i z e n s h i p i n a d d i t i o n t o t h e i r 
own n a t u r a l c i t i z e n s h i p . 

9. D e f i n e and agree t o the n e c e s s a r y meas
u r e s t o ensure t h a t each I n d i a n N a t i o n 
can e x e r c i s e the f u l l measure of s e l f -
government, w i t h i n the Canadian C o n f e d e r 
a t i o n . 
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10. D e f i n e the r o l e s and a u t h o r i t i e s o f the 
v a r i o u s p a r t i e s i n m a t t e r s r e l a t e d t o 
f i s h i n g , w i l d l i f e , r e l i g i o u s l a n d s 
p r o t e c t i o n , water r e s o u r c e management and 
c o n t r o l , use and development o f m i n e r a l s , 
p e t r o l e u m r e s o u r c e s , t i m b e r , and o t h e r 
n a t u r a l r e s o u r c e s . 

11. D e f i n e the terms o f a T r e a t y which w i l l 
c o d i f y the agreements above, as w e l l as 
d e f i n e the measures n e c e s s a r y t o s e t t l e 
the u n r e s o l v e d l a n d s and o t h e r 
t e r r i t o r i a l c l a i m s . 

12. Agree upon the f o r m a t i o n o f an 
I n t e r n a t i o n a l I n d i g e n o u s T r u s t C o u n c i l 
w i t h i n the U n i t e d N a t i o n s t o oversee 
f u t u r e r e l a t i o n s between Indigenous 
P e o p l e s and C o u n t r i e s w i t h which they are 
a s s o c i a t e d . 

As a l a s t r e s o r t , i f the t r i - l a t e r a l n e g o t i a t i o n s are 
not commenced, we w i l l t ake whatever o t h e r measures are 
n e c e s s a r y t o s e p a r a t e I n d i a n N a t i o n s permanently from 
the j u r i s d i c t i o n and c o n t r o l o f the Government o f Canada 
whose i n t e n t i o n s are h o s t i l e t o our P e o p l e . We w i l l be 
f o r c e d t o ta k e t h i s s t e p w h i l e r e q u i r i n g B r i t a i n t o 
f u l f i l l the o b l i g a t i o n s owed t o us. 

We r e q u e s t t h a t the Government o f Canada g i v e s e r i o u s 
and immediate c o n s i d e r a t i o n t o t h i s P e t i t i o n and B i l l of 
P a r t i c u l a r s and i n v i e w o f the d e a d l i n e s e s t a b l i s h e d , 
t h a t a response be p r o v i d e d by F e b r u a r y 6, 1981. 

DATED a t the C i t y o f Ottawa, December 1980. 

GEORGE MANUEL, P r e s i d e n t 
Union o f B.C. I n d i a n C h i e f s 

F e b r u a r y 6 th came and went w i t h o u t a r e p l y . By the end 

of the ' C o n s t i t u t i o n a l E x p r e s s ' the l e a d e r s a s s e s s e d t h a t the 

demands c o n t a i n e d w i t h i n the B i l l o f P a r t i c u l a r s c o u l d not be 

o b t a i n e d t h r o u g h a c t i o n c o n c e n t r a t e d e n t i r e l y w i t h i n Canada. 

D e c i s i o n s were ta k e n t o move a c t i v i t y i n t o Westminster and i n t o 

the w o r l d arena. The l e g a l case f o l l o w e d the p o l i t i c s . 
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2. The F o u r t h R u s s e l l T r i b u n a l on the R i g h t s o f the 
I n d i a n s of A m e r i c a : Rotterdam, November 1980 

In November 1 980 the Union o f B.C. I n d i a n C h i e f s 

p r e s e n t e d a w r i t t e n argument and made r e p r e s e n t a t i o n s t o the 

F o u r t h R u s s e l l T r i b u n a l on the R i g h t s o f the I n d i a n s o f America 

on the p l i g h t o f the Canadian I n d i a n i n the c o n s t i t u t i o n d e b a t e . 

The T r i b u n a l was comprised o f i n t e r n a t i o n a l j u r i s t s who assembled 

i n Rotterdam f o r the h e a r i n g . R e p r e s e n t a t i o n s were made from 

o t h e r I n d i a n N a t i o n s i n Canada. In p a r t i c u l a r d e l e g a t e s from the 

T r e a t y #9 a r e a i n O n t a r i o made a superb p r e s e n t a t i o n on Canada's 

r o l e i n b r e a k i n g t h e i r t r e a t y on the i s s u e o f t h e i r r i g h t t o hunt 

m i g r a t o r y b i r d s . 

In i t s r e p o r t , (page 3 7 ) , the T r i b u n a l condemned the 

d o m i n a t i o n o f Indig e n o u s p e o p l e s through C o n s t i t u t i o n a l r e f o r m . 

"(5) V i o l a t i o n s o f A l l Forms o f I n t e r n a l S e l f -
Government and even o f the R i g h t o f L o c a l Community-
L e v e l Government, as i n the cases o f the communities o f 
Colcabamoa and Tayacaya and elsewhere i n PERU, o f 
v i r t u a l l y a l l B r a z i l i a n g r o u p s , o f the Mapuche i n 
CHILE, o f n a t i v e groups r e f u s e d r e c o g n i t i o n as I n d i a n s 
i n CANADA, the UNITED STATES, and el s e w h e r e , and a l s o 
w i t h the P i t t R i v e r T r i b e , the L a k o t a , the P u y a l l u p and 
o t h e r n a t i o n s i n the UNITED STATES. T h i s i s a g e n e r a l 
problem i n almost e v e r y c o u n t r y o f the Americas. 

S p e c i a l mention s h o u l d be made o f the ' t e r m i n a t i o n ' 
p o l i c y o f the USA, w h i c h a s s e r t s the u l t i m a t e r i g h t t o 
t o t a l l y e l i m i n a t e n a t i v e s o c i e t i e s as governmental 
u n i t s . 

"(6) The G e n e r a l R e f u s a l o r F a i l u r e t o I n v o l v e N a t i v e 
N a t i o n s i n the C r e a t i o n s of C o n s t i t u t i o n s o r B a s i c 
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I n s t r u m e n t s of Government i n the S t a t e s o f the 
A m e r i c a s , even i n i n s t a n c e s where the f e d e r a l p r i n c i p l e 
o f govenment o b t a i n s , as i n the c u r r e n t c r e a t i o n o f a 
new c o n s t i t u t i o n i n CANADA where I n d i a n r i g h t s a r e , a t 
p r e s e n t , n o t b e i n g c o n s i d e r e d . As s o v e r e i g n u n i t s o f 
g overnance, N a t i v e N a t i o n s and R e p u b l i c s or P u e b l o s 
p o s s e s s th e i n h e r e n t r i g h t o f r e f u s i n g any i n c o r p o r 
a t i o n o r o f b e i n g a u t h e n t i c a l l y r e p r e s e n t e d as a s e l f -
g o v e r n i n g u n i t where t h e i r t e r r i t o r y has been i n c l u d e d 
i n the a r e a c l a i m e d by a s t a t e a p p a r a t u s . In o t h e r 
words, a c o n s t i t u t i o n and government cannot be imposed 
on I n d i a n p e o p l e w i t h o u t a u t h e n t i c p a r t i c i p a t i o n and 
t h e r i g h t o f r e f u s a l t o be i n c o r p o r a t e d i n v o l u n t a r i l y 
i s a p r e c o n d i t i o n . " 

I n the i n t r o d u c t i o n t o i t s r e p o r t the T r i b u n a l made 

some g e n e r a l comments about the n a t u r e o f the t e s t i m o n y b e f o r e 

i t : 

"Many v o i c e s have spoken b e f o r e us and have e x p r e s s e d 
v i v i d l y t h e v i t a l i t y and the c a p a c i t y f o r r e s i s t e n c e , 
found among the I n d i a n people...A s i g n i f i c a n t number of 
I n d i a n n a t i o n s and communities i n the Americas have 
p e r s e r v e d t h e i r own i d e n t i t y and c u l t u r a l i n i t i a t i v e , 
i n s p i t e o f the u n r e m i t t i n g e f f o r t s o f g e n o c i d e and 
e t h n o c i d e d i r e c t e d a g a i n s t them... The program of 
c u l t u r a l d e s t r u c t i o n and s o c i a l o p p r e s s i o n o f the 
n a t i v e P e o p l e f o the Americas d i d not cease when the 
s e v e r a l c o u n t r i e s o f the American c o n t i n e n t d e c l a r e d 
t h e i r independence. On the c o n t r a r y , they s i m p l y a s 
sumed new forms. S i n c e t h e n , the machinery o f i n t e r n a l 
c o l o n i a l i s m has been c o n t i n u o u s l y c o n s o l i d a t e d , r u t h 
l e s s l y s e e k i n g the d e s i n t e g r a t i o n o f I n d i a n commun
i t i e s . Now we are s e e i n g an i n t e n s i f i c a t i o n o f a g r e s s 
i o n l e d by governmental and l o c a l r u l i n g g r o u p s , o f t e n 
dominated by t r a n s n a t i o n a l c e n t e r s o f powers..." 

"We are f a c e d w i t h a u n i v e r s a l u p r i s i n g o f o p p r e s s e d 
n a t i o n a l i t i e s and growing demands f o r autonomy. They 
seek an end t o e n f o r c e d a l i e n a t i o n and the r e c o v e r y of 
c u l t u r a l i d e n t i t y . C e n t r a l i z e d governmental s t r u c t u r e s 
are e x p e r i e n c i n g c r i s e s i n s t a t e s which i n c l u d e d i f 
f e r e n t n a t i o n a l i t i e s and e t h n i c groups. T h i s s i t u a t i o n 
c o i n c i d e s , i n A m e r i c a , w i t h the breakdown of a 
E u r o p e a n - c e n t r e d concept o f c i v i l i z a t i o n a c c o r d i n g t o 
which the o n l y c i v i l i z e d p e o p l e are those who a c t l i k e 
Europeans o r t h o s e e l i t e s who p r e t e n d t o be c a r r i e r s o f 
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'western' c u l t u r e . 

T h i s t r i b u n a l has s e r v e d as a forum f o r t e s t i m o n y 
a g a i n s t e t h n o c i d a l o p p r e s s i o n and f o r the f r e e 
e x p r e s s i o n o f the w i l l t o s t r u g g l e a g a i n s t those powers 
t h a t s t i l l w i s h t o wipe o u t the a u t h e n t i c c h a r a c t e r o f 
the o l d e s t c u l t u r e s o f A m e r i c a . " 

The e x p e r i e n c e b e f o r e the R u s s e l l T r i b u n a l was a 

s u c c e s s . C e n t r a l t o the p o l i t i c a l o b j e c t i v e was the development 

o f a g r e a t e r p u b l i c awareness o f who the I n d i a n N a t i o n s are and 

the f a c t t h a t Canada c o n t i n u e s r u t h l e s s l y t o c o l o n i z e the I n d i a n 

N a t i o n s , c r e a t i n g among the p e o p l e widespread p o v e r t y and 

sometimes genocide. The I n d i a n r e p r e s e n t a t i v e s r e t u r n e d w i t h the 

d i s t u r b i n g f a c t t h a t they were one o f a few d e l e g a t i o n s who d i d 

not have t o go i n t o the h e a r i n g s w i t h bags over t h e i r heads. 

3. S u b m i s s i o n t o the F o r e i g n A f f a i r s Committee: House o f 
Commons i n v e s t i g a t i n g B.N.A. A c t s : The R o l e of P a r l i a m e n t : 
Chairman S i r Anthony Kershaw, November and December, 1980 

A S t a n d i n g Committee was convened by the U n i t e d Kingdom 

P a r l i a m e n t t o i n v e s t i g a t e the r o l e o f Westminster w i t h r e g a r d t o 

a r e q u e s t t o p a t r i a t e the B.N.A. A c t . The Committee had 

a u t h o r i t y t o hear w i t n e s s e s and send f o r e x p e r t s t o a s s i s t them 

i n t h e i r d e l i b e r a t i o n s . The Union o f B.C. I n d i a n C h i e f s sent a 

w r i t t e n s u b m i s s i o n and r e q u e s t e d p e r m i s s i o n t o make 

r e p r e s e n t a t i o n s t o the Committee. 

The door slammed shu t once more. I n s t e a d o f a l l o w i n g 
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r e p r e s e n t a t i o n from the I n d i a n s on the q u e s t i o n o f Crown 

o b l i g a t i o n s from the I n d i a n v i e w , Mr. Kershaw r e l i e d on Mr. 

F r e e l a n d from the F o r e i g n and Commonwealth O f f i c e . 

The e n q u i r y was r e c o r d e d i n a f o o t n o t e i n Mr. Kershaw's 

r e p o r t . Mr. F r e e l a n d had been asked whether h i s view t h a t the 

Crown had no e x i s t i n g l e g a l r e s p o n s i b i l i t i e s under T r e a t i e s made 

w i t h the I n d i a n s had e v e r been c h a l l e n g e d i n the C o u r t s ; Mr. 

F r e e l a n d r e p l i e d , "not t o my knowledge". 

The R e p o r t o f the Committee was p u b l i s h e d on J a n u a r y 

21, 1981. On the b a s i s o f no e v i d e n c e on the p o i n t and no 

e x a m i n a t i o n o f the s i d e s o f the p o i n t , the Committee c o n c l u d e d 

t h i s about Crown o b l i g a t i o n s t o the I n d i a n N a t i o n s : 

"117. We know o f no r e a s o n t o doubt the FCO's e v i d e n c e 
t h a t the U n i t e d Kingdom has no t r e a t y o r o t h e r 
o b l i g a t i o n s t o I n d i a n s i n Canada: ' A l l t r e a t y 
o b l i g a t i o n s i n so f a r as t h e y s t i l l s u b s i s t e d became 
the r e s p o n s i b i l i t y o f the Government of Canada w i t h the 
a t t a i n m e n t o f independence, a t the l a t e s t w i t h the 
S t a t u t e o f W e s t m i n s t e r . The B.N.A. A c t 1867, s e c t i o n 
9 1 ( 2 4 ) , c o n f e r r e d on the P a r l i a m e n t o f Canada 
l e g i s l a t i v e a u t h o r i t y ( e x c l u s i v e and paramount as 
a g a i n s t the l e g i s l a t i v e powers o f the P r o v i n c e s ) t o 
make laws i n r e l a t i o n t o " I n d i a n s , and Lands r e s e r v e d 
f o r the I n d i a n s " . We know o f no reason t o suppose t h a t 
the R o y a l P r o c l a m a t i o n was i n any way e n t r e n c h e d o r 
p r o t e c t e d a g a i n s t the l e g i s l a t i v e power o f the Canadian 
P a r l i a m e n t . S i n c e the P r o c l a m a t i o n , even i f i t s t i l l 
i s i n f o r c e , i s not p a r t o f the B.N.A. A c t s 1 867 t o 
1930, the U n i t e d Kingdom P a r l i a m e n t c o u l d not make any 
law a f f e c t i n g i t u n l e s s Canada had r e q u e s t e d and 
consented t o the enactment o f such law; such i s the 
e f f e c t o f the S t a t u t e o f W e s t m i n s t e r 1931, s e c t i o n s 4 
and 7 ( 1 ) . 

118. I t appears t o us t h a t I n d i a n r i g h t s and 
i n t e r e s t s a r e among the many t o p i c s , connected w i t h the 
w e l f a r e o f Canada and i t s p e o p l e s , which c o u l d not 
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r i g h t l y be made the s u b j e c t o f d e l i b e r a t i o n by the 
U n i t e d Kingdom P a r l i a m e n t i n d e a l i n g w i t h a r e q u e s t f o r 
amendment o r p a t r i a t i o n o f the B.N.A. A c t s : se p a r a 
113 above. These are a l l m a t t e r s f o r the a p p r o p r i a t e 
Canadian a u t h o r i t i e s , and we understand t h a t I n d i a n 
r i g h t s and i n t e r e s t s , i n p a r t i c u l a r , are b e i n g con
s i d e r e d now by the Canadian P a r l i a m e n t . " 

In a L e g a l O p i n i o n p r e p a r e d by R o s a l y n H i g g i n s , P r o f e s 

s o r o f I n t e r n a t i o n a l Law, U n i v e r s i t y o f London a t the r e q u e s t o f 

the F e d e r a t i o n o f Saskatchewan I n d i a n s , she had t h i s t o say about 

the Kershaw c o n c l u s i o n : 

"The Committee i s , i n my v i e w , not i n a p o s i t i o n to 
r e a c h the c o n c l u s i o n s t h a t i t does i n p a r a . 118, w i t h 
out h a v i n g asked a v a r i e t y o f q u e s t i o n s i n r e l a t i o n t o 
Mr. F r e e l a n d ' s s tatement quoted i n p a r a . 117; and 
h a v i n g r e c e i v e d s a t i s f a c t o r y answers t h e r e t o . H i s un
c h a l l e n g e d s t a t e m e n t l e a v e s i t u n c l e a r ( i ) as t o which 
t r e a t y o b l i g a t i o n s the FCO re g a r d e d as no l o n g e r sub
s i s t i n g a t the time o f independence o r the S t a t u t e o f 
We s t m i n s t e r ; ( i i ) as t o what i s meant by the p h r a s e , 
" w i t h the a t t a i n m e n t o f independence, a t the l a t e s t 
w i t h the S t a t u t e o f W e s t m i n s t e r " ; ( i i i ) as t o 
whether the t r e a t i e s c o u l d , as a m a t t e r o f c o n s t i t u t 
i o n a l and i n t e r n a t i o n a l l a w , have become the r e s p o n s 
i b i l i t y o f the Canadian Government by v i r t u r e o f the 
S t a t u t e o f W e s t m i n s t e r ; ( i v ) as t o what manner, and 
by what p r o c e s s e s o f i n t e r n a t i o n a l law, the t r e a t i e s 
a re s a i d t o have come the r e s p o n s i b i l i t y o f the 
Canadian Government by v i r t u e o f the S t a t u t e o f 
Wesminster; (v) as t o whether under i n t e r n a t i o n a l 
law such c o u l d o c c u r s i m p l y as a mat t e r i n t e r the Crown 
and the Canadian Government, w i t h o u t the consent o f the 
I n d i a n n a t i o n s p a r t i e s t o t r e a t i e s c oncerned; ( v i ) 
as t o whether n o t i c e o f such i n t e n t was even g i v e n t o 
the I n d i a n p a r t i e s t o the t r e a t i e s o r i s t o be deemed 
to have been known and un d e r s t o o d by them; ( v i i ) as 
to whether, on the c o n t r a r y , the I n d i a n n a t i o n s have 
not c o n t i n u e d t o t r e a t the t r e a t i e s , (which were made 
w i t h u n u s u a l l y e x p l i c i t r e f e r e n c e t o t h e i r b i n d i n g the 
Crown i n d e f i n i t e l y ) as b i n d i n g the Crown and as 
engaging the Canadian government o n l y as agent f o r the 
Crown." 

The approach o f the Kershaw Committee r e f l e c t s a 

p a r t i c u l a r form o f e x c l u s i o n e x p e r i e n c e d by the I n d i a n N a t i o n s 

f o r c e n t u r i e s . The e x c l u s i o n i s i d e o l o g i c a l i n s o f a r as the 



- 34 -

I n d i a n N a t i o n s are assumed t o be so i n s i g n i f i c a n t p o l i t i c a l l y 

t h a t t h e i r p o i n t o f view can be d i s m i s s e d o f f - h a n d e d l y w i t h o u t 

e v i d e n c e o r a h e a r i n g . I t i s a form o f r a c i s m , which has been 

r e f l e c t e d i n l e a d i n g Commonwealth d e c i s i o n s i n v o l v i n g a b o r i g i n a l 

and t r e a t y r i g h t s . An example i s the case o f M i l i r r p u m v. 

N a b a l c o P a r t y L i m i t e d and Commonwealth of A u s t r a l i a (1971) 17 

F.L.R. 141 (S.C.N.T.), a case b r o u g h t i n the Supreme Co u r t o f the 

N o r t h e r n t e r r i t o r y o f A u s t r a l i a . The A b o r i g i n e s a l l e g e d t h a t 

t h e y had a l e g a l r i g h t o f p r o p e r t y amounting t o an e s t a t e o f f e e 

s i m p l e i n those l a n d s t h a t t h e y had t r a d i t i o n a l l y used and 

o c c u p i e d . The a c t i o n was brought i n response t o a m i n i n g 

o p e r a t i o n harming t r a d i t i o n a l l a n d s w i t h o u t I n d i a n consent. The 

P l a i n t i f f s i n t r o d u c e d complex e v i d e n c e to e s t a b l i s h t h a t t h e y had 

l e g a l r i g h t s i n t h e i r l a n d amounting t o a p r o p e r t y i n t e r e s t 

e n t i t l i n g them t o the r e l i e f sought. A f t e r an e x h a u s t i v e 

e x a m i n a t i o n o f the e v i d e n c e the Judge r u l e d t h a t the e v i d e n c e as 

t o the s o c i a l r u l e s and customs showed: 

"A s u b t l e and e l a b o r a t e system h i g h l y adapted t o the 
c o u n t r y i n which the p e o p l e l e d t h e i r l i v e s , which 
p r o v i d e d f o r a s t a b l e o r d e r o f s o c i e t y and was 
r e m a r k a b l y f r e e from the v a g a r i e s o f p e r s o n a l whim or 
i n f l u e n c e . 

. . . i f e v e r a system c o u l d be c a l l e d 'a government o f 
l a w s , and not men' H i s Honour c o n c l u d e d ' i t i s shown i n 
the e v i d e n c e b e f o r e me" ( a t page 267) 

I n o t h e r words, the C o u r t r u l e d t h a t the A b o r i g i n e s had 

a system o f law and so they were not too p r i m i t i v e o r b a r b a r i c to 

be accorded l e g a l r i g h t s a t common law. 
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The q u e s t i o n then remained d i d the e x i s t e n c e o f the 

system o f law mean t h a t the P l a i n t i f f s had r i g h t s to t h e i r l a n d ? 

The A b o r i g i n e s ' r e l a t i o n s h i p t o the l a n d was d e s c r i b e d as 

f o l l o w s : 

"As I u n d e r s t a n d i t , the fundamental t r u t h about the 
A b o r i g i n a l s r e l a t i o n s h i p t o the l a n d i s t h a t whatever 
e l s e i t i s , i t i s a r e l i g i o u s r e l a t i o n s h i p . . . The 
p h y s i c a l and s p i r i t u a l u n i v e r s e s are not f e l t as 
d i s t i n c t . There i s an u n q u e s t i o n e d scheme of t h i n g s i n 
which the s p i r i t a n c e s t o r s , the people o f the c l a n , 
p a r t i c u l a r l a n d and e v e r y t h i n g t h a t e x i s t s on i t , are 
o r g a n i c p a r t s o f an i n d i s s o l u b l e w h o l e . . . I t i s not i n 
d i s p u t e t h a t each c l a n r e g a r d s i t s e l f a s p i r i t u a l 
e n t i t y h a v i n g a r e l a t i o n s h i p t o p a r t i c u l a r p l a c e s o r 
a r e a s and h a v i n g a d u t y t o c a r e f o r and tend t h a t l a n d 
by means o f r i t u a l o b s e r v a n c e s . C e r t a i n s a c r e d 
o b j e c t s , c a l l e d Rangga are a t once symbols o f the 
c o n t i n u i t y o f the c l a n and t a n g i b l e i n d i c a t i o n s o f the 
r e l a t i o n s h i p between the c l a n and c e r t a i n l a n d . These 
s a c r e d o b j e c t s a r e c l o s e l y guarded and shown o n l y t o 
those who may p r o p e r l y see them, and o n l y w i t h due 
s o l e m n i t y . " 

But c o u l d t h i s r e l a t i o n s h i p w i t h the l a n d be d e s c r i b e d 

as a p r o p r i e t r y r e l a t i o n s h i p ? The Judge r u l e d no. 

"My t a s k i s t o examine the r e l a t i o n s h i p o f the c l a n to 
t e r r i t o r y a s s o c i a t e d w i t h i t and t o d e c i d e whether t h a t 
a s s o c i a t i o n i s a m a t t e r o f p r o p e r t y . In my v i e w , the 
p r o p e r p r o c e d u r e i s t o bear i n mind the c o n c e p t s of 
p r o p e r t y i n our law and what I know o f o t h e r systems 
which have the c o n c e p t as w e l l as my u n d e r s t a n d i n g 
p e r m i t s and l o o k a t the a b o r i g i n a l system t o f i n d what 
t h e r e c o r r e s p o n d s t o o r resembles ' p r o p e r t y ' . 

" I n my o p i n i o n , t h e r e f o r e , t h e r e i s so l i t t l e 
r esemblance between p r o p e r t y i n our law o r what I know 
any o t h e r law u n d e r s t a n d s t h a t term and the c l a i m s of 
the P l a i n t i f f s f o r t h e i r c l a n s t h a t I must h o l d t h a t 
these c l a i m s are not i n the n a t u r e o f a p r o p r i e t a r y 
i n t e r e s t . " 

In o t h e r words, the Judge r u l e d t h a t the I n d i a n N a t i o n s 
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had no p r o p e r t y r i g h t s because the I n d i a n view o f p r o p e r t y was 

d i f f e r e n t from t h a t o f the c o l o n i z e r s . The I n d i a n view was 

assumed t o be i n f e r i o r and u n e n f o r c a b l e . 

A d i f f e r e n t but r e l a t e d example i s found i n the Report 

o f the S p e c i a l S t a n d i n g Committee a p p o i n t e d t o i n q u i r e i n t o the 

c l a i m s o f the A l l i e d I n d i a n T r i b e s o f B r i t i s h Columbia i n 1927. 

The A l l i e d T r i b e s had p r e s s e d t o have Canada r e f e r t h e i r case t o 

the J u d i c i a l Committee o f the P r i v y C o u n c i l , a r g u i n g t h a t t h e y 

c o n t i n u e d t o have a b o r i g i n a l t i t l e t o the s o i l o f B r i t i s h 

C o lumbia. Canada b l o c k e d the r e q u e s t by e s t a b l i s h i n g the S p e c i a l 

S t a n d i n g Committee. 

The S t a n d i n g Committee d e c i d e d t h a t no a b o r i g i n a l 

r i g h t s e x i s t e d i n B r i t i s h Columbia. They based t h e i r f i n d i n g , i n 

p a r t , on the argument t h a t the B.C. I n d i a n s had been conquered. 

In the absence o f I n d i a n o r any o t h e r e v i d e n c e on t h i s p o i n t , 

they c o n c l u d e d : 

I t i s c l a i m e d t h a t no conquest had ever been made o f 
the t e r r i t o r y o f B r i t i s h C o l u m b i a . The h i s t o r i c 
r e c o r d s would seem to i n d i c a t e t h a t t h i s i s not 
a c c u r a t e . A l l the p o s t s o f the Hudson's Bay Company 
were f o r t i f i e d and the o f f i c e r s and s e r v a n t s o f the 
Company were pr e p a r e d t o r e s i s t h o s t i l e a t t a c k s . When 
a f o r t was e s t a b l i s h e d a t V i c t o r i a a band o f Cowichan 
I n d i a n s under C h i e f T z o u h a l e n s e i z e d and s l a u g h t e r e d 
s e v e r a l a n i m a l s b e l o n g i n g t o the w h i t e s . The o f f i c i a l 
i n c h a r g e , R o d e r i c k F i n l a y s o n , demanded payment f o r the 
a n i m a l s which was p r e m p t o r i l y r e f u s e d . In t h i s a c t i o n 
C h i e f T z o u h a l e n was upheld by C h i e f T s i l a t c h a c h o f the 
Songhees and the I n d i a n s a t t a c k e d the f o r t , b u t were 
e a s i l y over-awed by a r t i l l e r y and l a t e r approached the 
f o r t t o sue f o r peace. The h i s t o r i c r e c o r d s c o n t a i n 
numerous o t h e r l i k e r e f e r e n c e s . The f o r t j u s t 
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mentioned was e s t a b l i s h e d a t V i c t o r i a i n 1848, and i n 
1849 Vancouver was made a Crown Colony. B r i t i s h 
Columbia (the m a i n l a n d and Queen C h a r l o t t e I s l a n d s ) was 
made a Crown Colony i n 1858, and the two c o l o n i e s were 
u n i t e d i n 1866. B r i t i s h Columbia e n t e r e d C o n f e d e r a t i o n 
on the 20th J u l y , 1871. 

In o t h e r words Canada c l a i m e d the I n d i a n N a t i o n s ' 

t r a d i t i o n a l t e r r i t o r y on the b a s i s o f an u n r e l a t e d e p i s o d e on 

Vancouver I s l a n d i n v o l v i n g t he s l a u g h t e r o f s e v e r a l a n i m a l s . 

I f i t weren't so s a d , i t might be funny. 

4. Development o f a L e g a l Case i n London: P r e l i m i n a r y work 

I n F e b r u a r y 1981, l a w y e r s from the Union o f B r i t i s h 

Columbia I n d i a n C h i e f s j o u r n e y e d t o London f o r the f i r s t time t o 

i n v e s t i g a t e i n i t i a t i n g l e g a l p r o c e e d i n g s i n B r i t a i n . The 1981 

j o u r n e y c o n t i n u e d a p r o c e s s f o r the B.C. C h i e f s which began i n 

1 906. I n t h a t y e a r t h r e e C h i e f s from B r i t i s h Columbia went t o 

B r i t a i n t o p l a c e t h e i r c l a i m s b e f o r e H i s M a j e s t y K i n g Edward 

V I I . In t h e i r p e t i t i o n t h e y complained t h a t the t i t l e t o t h e i r 

l a n d had never been e x t i n g u i s h e d ; t h a t w h i t e men had s e t t l e d on 

t h e i r l a n d a g a i n s t t h e i r w i s h e s and t h a t a l l a p p e a l s t o the 

Canadian government had pr o v e n u s e l e s s . I n 1909 the Cowichan 

I n d i a n s appealed t o the I m p e r i a l government t o r e f e r the q u e s t i o n 

o f the i l l e g a l e x p r o p r i a t i o n o f t h e i r l a n d s to the J u d i c i a l 

Committee o f the P r i v y C o u n c i l f o r d e t e r m i n a t i o n , r e l y i n g as they 

d i d , on the Royal P r o c l a m a t i o n o f 1 763. The m a t t e r was not 
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r e f e r r e d t o the J u d i c i a l Committee. I n s t e a d , a J o i n t R o y a l 

Commission on I n d i a n A f f a i r s i n B r i t i s h Columbia was e s t a b l i s h e d 

t o examine the u n r e s o l v e d l a n d q u e s t i o n s . A l t h o u g h the scope o f 

the Commission c o u l d have i n c l u d e d the i s s u e o f a b o r i g i n a l t i t l e , 

the P r e m i e r o f B r i t i s h Columbia r e f u s e d to d i s c u s s the q u e s t i o n 

o r s u p p o r t a r e f e r e n c e o f i t by way o f s t a t e d case t o the 

c o u r t s . In 1913 the N i s h g a I n d i a n s f u r t h e r p e t i t i o n e d the K i n g 

r e q u e s t i n g t h a t the q u e s t i o n o f a b o r i g i n a l t i t l e be s u b m i t t e d to 

the J u d i c i a l Committee o f the P r i v y C o u n c i l . On June 20, 1914 

the F e d e r a l Government passed an O r d e r - i n - C o u n c i l a g r e e i n g t o 

submit the I n d i a n c l a i m s t o the Exchequer Court o f Canada w i t h 

the r i g h t o f a p p e a l t o the P r i v y C o u n c i l , p r o v i d e d t h a t the 

I n d i a n s agree i n advance t h a t i f t h e y were s u c c e s s f u l , t h e i r 

r i g h t s would be e x t i n g u i s h e d and they would accept the R o y a l 

Commission f i n d i n g s on the a l l o t m e n t o f R e s e r v e s . The I n d i a n 

N a t i o n s r e f u s e d t o a c c e p t t h e s e c o n d i t i o n s . 

The R o y a l Commission c o n c l u d e d i t s work w i t h the 

r e d u c t i o n o f I n d i a n r e s e r v e l a n d by 47,058 a c r e s v a l u e d a t 

$1,522,704.00 and the a d d i t i o n o f 87,292 a c r e s o f new r e s e r v e s 

v a l u e d a t $444,853.00. The E x e c u t i v e D i r e c t o r o f the A l l i e d 

T r i b e s i n r e f u s i n g t o c o n s e n t t o the Commission's c o n c l u s i o n s , 

s t a t e d , " t hey took away good l a n d and gave us bad l a n d i n 

exchange". Thus, i n 1919 and 1926 the A l l i e d T r i b e s o f B r i t i s h 

Columbia c o n t i n u e d t o p r e s s f o r a r e f e r e n c e to the J u d i c i a l 

Committee o f the P r i v y C o u n c i l . A s p e c i a l J o i n t Committee o f the 

Senate and House o f Commons was a p p o i n t e d t o e n q u i r e i n t o t h i s 
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P e t i t i o n and h e l d t h a t as the I n d i a n s were not p r e p a r e d to accept 

the r e f e r e n c e t o the P r i v y C o u n c i l on the b a s i s t h a t they would 

agree to the e x t i n g u i s h m e n t o f t h e i r c l a i m s and a c cept the 

f i n d i n g s o f the Reserve Commissioners "the m a t t e r should be 

r e g a r d e d as f i n a l l y c l o s e d " . The f o l l o w i n g year an amendment was 

passed t o the I n d i a n A c t making i t an o f f e n s e , p u n i s h a b l e by 

i mprisonment, t o r a i s e money t o p r e s s f o r l a n d c l a i m s . The law 

remained e f f e c t i v e f o r a q u a r t e r o f a c e n t u r y . In 1 979 the 

C h i e f s from v a r i o u s p a r t s o f Canada i n c l u d i n g B r i t i s h Columbia 

made an o t h e r t r e c k t o B r i t a i n , s e e k i n g the Queen's j u s t i c e i n 

t h i s c o n s t i t u t i o n a l debate. The F e d e r a l C a b i n e t used b l o c k i n g 

t a c t i c s a g a i n by i n s t r u c t i n g the Queen not t o meet w i t h the 

I n d i a n d e l e g a t i o n s . 

Between F e b r u a r y 1981 and August 1981 a l e g a l team was 

o r g a n i z e d and p r e l i m i n a r y o p i n i o n s were o b t a i n e d c o n c e r n i n g the 

f e a s i b i l i t y o f t a k i n g a l e g a l case t h r o u g h the High C o u r t . 

P r o f e s s o r Ian B r o w n l i e , QC, D.C.L.F.B.A., was r e t a i n e d as 

a d v i s o r . P r o f e s s o r B r o w n l i e was chosen as a r e s u l t o f b r i l l i a n t 

work which he had done f o r the Dene N a t i o n on the q u e s t i o n o f 

s e l f - d e t e r m i n a t i o n . He advanced the t h e o r y t h a t i t was p o s s i b l e 

f o r a n a t i o n w i t h i n a n a t i o n to e x e r c i s e r i g h t s o f s e l f - d e t e r m i n 

a t i o n . T h i s c oncept i s an improvement on the c u r r e n t t h i n k i n g 

which a s s e r t s t h a t f o r a n a t i o n t o " d e c o l o n i z e " i t must be 

g e o g r a p h i c a l l y s e p a r a t e from the mother c o u n t r y . S o l i c i t o r s were 

H e r b e r t Oppenheimer - Nathan & Vandyk. B a r r i s t e r s John MacDonald 

Q.C. and C o l i n Braham were added to the team. 
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In the summer o f 1981, l a w y e r s from the Union o f B.C. 

I n d i a n C h i e f s a t t e n d e d a c o n f e r e n c e on the q u e s t i o n o f p a t r i a t i o n 

o f the Canadian C o n s t i t u t i o n sponsored by A l l S o u l s C o l l e g e . The 

I n d i a n arguments were added t o the debate. 

Meanwhile, a l e g a l r e s e a r c h team comprised o f f i v e 

l a w y e r s , two o f whom tau g h t law a t UBC, worked t o g e t h e r f o r an 

i n t e n s e month g a t h e r i n g t o g e t h e r the r e l e v a n t law needed to 

advance the I n d i a n arguments i n the B r i t i s h C o u r t s . 

By the end o f August a l e g a l case i n London seemed 

im p r o b a b l e . The c o s t s were p r o h i b i t i v e . A l l work on t h a t f r o n t 

s t o p p e d . 

5. The Memorandum of Law s u b m i t t e d t o S i r M i c h a e l H a v e r s , 
O c t o b e r 1981 

Due t o a l a c k o f funds a d e c i s i o n was taken t o r e q u e s t 

t h r o u g h a Memorandum o f Law a d d r e s s e d t o the A t t o r n e y G e n e r a l 

t h a t the i s s u e o f I n d i a n c o n s e n t be r e f e r r e d t o the J u d i c i a l 

Committee o f the P r i v y C o u n c i l f o r O p i n i o n . That body r e t a i n s 

j u r i s d i c t i o n t o hear such m a t t e r s by way o f r e f e r e n c e ; and the 

Request was t o the B r i t i s h Government to recommend such a 

r e q u e s t . I n s o f a r as the A t t o r n e y G e n e r a l had power t o r e f r a i n 

from p l a c i n g b e f o r e P a r l i a m e n t a B i l l which was l e g a l l y f l a w e d , 

i t was hoped t h a t t h i s Memorandum c o u l d g i v e the government's 

o f f i c e s r e a s o n t o r e f u s e Canada's r e q u e s t . 
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Two Memoranda were p r e s e n t e d t o a s e n i o r l a w y e r i n the 

O f f i c e s o f the A t t o r n e y - G e n e r a l . The documents were s u b m i t t e d 

under the s i g n a t u r e o f P r o f e s s o r I a n B r o w n l i e and o t h e r Canadian 

l a w y e r s . One Memorandum o u t l i n e d o b j e c t i o n s t o the Request from 

the p o i n t o f view o f the I n d i a n N a t i o n s ; the second p r e s e n t e d the 

P r o v i n c i a l argument. A l t h o u g h t h e r e was no b a s i s f o r a l l i a n c e 

between the P r o v i n c e s and the I n d i a n N a t i o n s , each had s t r o n g 

arguments t o b l o c k the Request and the s u c c e s s o f one would be t o 

the b e n e f i t o f the o t h e r . 

The Memorandum was used as a v e h i c l e t o l o b b y members 

o f the House o f Commons and the House o f L o r d s . 

A word on the l o b b y i n London. By June, 1981 the Union 

o f B r i t i s h Columbia C h i e f s had a f u l l time s t a f f p e r s o n i n London 

d e d i c a t e d t o the a d m i n i s t r a t i o n o f a P a r l i a m e n t a r y l o b b y . The 

t a s k was immense - over 600 M.P.s and over 1 , 000 L o r d s . A 

s y s t e m a t i c approach was taken t o the s e t t i n g up o f a p p o i n t m e n t s : 

p o l i t i c a l p a r t i e s and governmental committees were approached 

f i r s t , then the N a t i o n a l i s t P a r t y , s e l e c t e d members o f the London 

P a r t y , members o f the Kershaw Committee, the A r c h b i s h o p o f 

C a n t e r b u r y and members o f the L o r d s . A l l the l a w y e r s i n both 

houses were approached i n an e f f o r t t o c i r c u l a t e the l e g a l 

argument. 

C h i e f s came i n waves, a t t e n d i n g the appointments which 

had been c o n f i r m e d and b a t t l i n g the f a n t a s t i c i g n o r a n c e about 
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Canada i n g e n e r a l and I n d i a n s i n p a r t i c u l a r . A t one meeting 

which was j o i n t l y a t t e n d e d by Saskatchewan and B.C. d e l e g a t e s , 

the M.P. t u r n e d t o the I n d i a n s and asked where they came from. A 

C h i e f r e p l i e d , "Saskatoon, Saskatchewan". The M.P. t u r n e d t o h i s 

r e s e a r c h e r and s a i d , alarmed, "They do not speak E n g l i s h " . 

The C o n s t i t u t i o n Express a r r i v e d i n B r i t a i n b r i n g i n g 

hundreds o f I n d i a n s t o W e s t m i n s t e r to h o l d a P o t l a t c h , 

c e l e b r a t i n g t i e s w i t h the Crown. The Saskatchewan C h i e f s 

completed a c u l t u r a l t o u r o u t s i d e o f London. G r a d u a l l y the l o b b y 

opened up and the e x i s t e n c e o f the I n d i a n N a t i o n s was an 

a s s u m p t i o n . By November M.P.s were a s k i n g what o b j e c t i o n s the 

I n d i a n N a t i o n s had w i t h the Canada A c t and by F e b r u a r y t h e y were 

a s k i n g what they c o u l d do s p e c i f i c a l l y . 

A l t h o u g h u l t i m a t e l y u n s u c c e s s f u l i n c o n v i n c i n g the 

B r i t i s h Government o r the P a r l i a m e n t t h a t the m a t t e r s h o u l d be 

r e f e r r e d t o the J u d i c i a l Committee o f the P r i v y C o u n c i l , the 

debate i n Westminster r e f l e c t e d i n the Hansards i s a t r i b u t e t o 

the f a n t a s t i c e f f o r t the I n d i a n N a t i o n s s u c c e s s f u l l y put i n t o the 

l o b b y . 

Twenty-seven o f the t h i r t y hours used i n d e b a t i n g o f 

the Canada A c t i n both houses d e a l t w i t h the I n d i a n q u e s t i o n . 

Speakers from a l l p a r t i e s spoke e l o q u e n t l y and i n f o r m a t i v e l y 

about the i s s u e s . Mr. C h r e t i e n e x p r e s s e d anger when C l i n t o n 

D a v i s compared the s i t u a t i o n o f the I n d i a n N a t i o n s t o E l 
S a l v a d o r . The debate i n the House o f Commons went an e x t r a 
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s i t t i n g because by 10:30 p.m. on the f i r s t n i g h t o f second 

r e a d i n g , s t r o n g debate c o n t i n u e d over the I n d i a n q u e s t i o n . 

F o r t y - f o u r M.P.s v o t e d a g a i n s t the Canada B i l l on the f i r s t 

r e a d i n g , many h a v i n g e x p r e s s e d sympathy w i t h the I n d i a n s . Almost 

1/3 o f those who v o t e d on second r e a d i n g , v o t e d a g a i n s t the 

B i l l . The l a s t word on the Canada B i l l i n the House of Lords was 

exp r e s s e d by a Canadian who threw papers from the g a l l e r y 

s h o u t i n g t h a t the Canada B i l l was passed on the backs o f the 

I n d i a n N a t i o n s . He was t a k e n b o d i l y from the House. 

I t i s i n t e r e s t i n g how David Enns, M.P., summed up what 

he understood the I n d i a n N a t i o n s were a s k i n g i n We s t m i n s t e r : 

"The I n d i a n s are not a s k i n g f o r m a t e r i a l a s s i s t a n c e 
from us o r f o r money. They are a s k i n g us t o e n s u r e , as 
we pr o m i s e d , t h a t t h e i r c o n s t i t u t i o n a l s t a t u s i s 
p r o t e c t e d i n the renewed Canadian F e d e r a t i o n . They 
have asked us f o r t h e c o n s t i t u t i o n a l t o o l s t o enable 
them t o d e v e l o p t h e i r own n a t i o n h o o d , t h e i r own forms 
of s e l f - g o v e r n m e n t and t o p r e s e r v e t h e i r t r a d i t i o n s . " 

Such c l a r i t y c o n t r a s t s s h a r p l y w i t h t h a t o f the Trudeau 

government which s a i d t h r o u g h o u t the debate t h a t i t c o u l d not 

h e l p the I n d i a n N a t i o n s because they j u s t d i d not und e r s t a n d what 

the I n d i a n N a t i o n s wanted. 

6. The l e g a l A c t i o n i n B r i t a i n on the C o n s t i t u t i o n 

By mid-January 1982, t h r e e s e p a r a t e l e g a l a c t i o n s were 
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brought by C h i e f s r e p r e s e n t i n g t h e i r Bands from the p r o v i n c e s of 

A l b e r t a , New B r u n s w i c k , Nova S c o t i a , O n t a r i o , M a n i t o b a , 

Saskatchewan, B r i t i s h Columbia and the N o r t h West T e r r i t o r i e s . 

The A c t i o n The Queen v. The S e c r e t a r y of S t a t e f o r F o r e i g n and 

Commonwealth A f f a i r s , R o y a l C o u r t s o f J u s t i c e , J a n u a r y 28, 1982 

i s c a l l e d the A l b e r t a Case. The A c t i o n C h i e f R o b e r t Manuel and 

O t h e r s and Her M a j e s t y ' s A t t o r n e y - G e n e r a l , R o y a l C o u r t s of 

J u s t i c e May 7, 1 982 i s c a l l e d the C h i e f s ' Case. The A c t i o n 

N o l t c h o and O t h e r s and Her M a j e s t y ' s A t t o r n e y - G e n e r a l , R o y a l 

C o u r t s o f J u s t i c e May 7, 1982 i s c a l l e d the Saskatchewan Case. 

U n q u e s t i o n a b l y i t would have been p r e f e r r a b l e f o r the 

I n d i a n N a t i o n s o f Canada t o have launched one l e g a l a c t i o n . 

A l t h o u g h t h e r e was a s u b s t a n t i a l measure of agreement among the 

I n d i a n N a t i o n s c o n c e r n i n g t h e i r p o s i t i o n on the C o n s t i t u t i o n , 

i n t e n s e i d e a l o g i c a l debate c o n t i n u e d among the I n d i a n N a t i o n s on 

the degree t o which the I n d i a n N a t i o n s are s o v e r e i g n , and the 

r e l a t i o n s h i p o f the I n d i a n N a t i o n s t o the Government o f Canada. 

The d i v i s i o n s o f o p i n i o n on t h e s e p o i n t s have been n u r t u r e d f o r 

over a c e n t u r y by the f e d e r a l government who c o n t i n u e s a p o l i c y 

o f r e w a r d i n g " c o - o p e r a t i v e bands" at the expense o f those bands 

who r e f u s e t o bend t o Government p o l i c y . The two p o l e s o f the 

debate range from s e l f - d e t e r m i n a t i o n to a s s i m i l a t i o n . The l e g a l 

a c t i o n s r e f l e c t a d i f f e r e n c e o f view w i t h r e g a r d s to t h a t 

argument. In a d d i t i o n , groups competed w i t h each o t h e r to 
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advance " b e t t e r arguments". 

On a more p o s i t i v e n o t e , each case took a d i f f e r e n t 

approach and one approach o r o t h e r may have succeeded. T h i s 

r e a s o n i n g was c e r t a i n l y a p a r t o f the s t r a t e g y f o r the P r o v i n c i a l 

r e f e r e n c e s , where t h r e e d i f f e r e n t c ases were advanced. 

(A) The A l b e r t a Case 

The A l b e r t a Case c h a l l e n g e d the d e c i s i o n o f the F o r e i g n 

and Commonwealth O f f i c e t h a t a l l o b l i g a t i o n s t o the I n d i a n 

N a t i o n s had become o b l i g a t i o n s i n r i g h t o f Canada by 1931. The 

case proceeded on the law a l o n e , w i t h o u t the b e n e f i t o f I n d i a n 

w i t n e s s e s . A d m i s s i o n s were made by l a w y e r s f o r the I n d i a n s t h a t 

the t r e a t i e s were not i n t e r n a t i o n a l t r e a t i e s . There was no 

e v i d e n c e b e f o r e the C o u r t s , from the I n d i a n s i d e , as to why they 

c o n c l u d e d t r e a t y , w i t h whom t h e y thought they were t r e a t i n g or 

what r e p r e s e n t a t i o n s had been made to them c o n c e r n i n g the 

t r e a t y . The argument, s q u a r e l y p u t , was t h a t as a mat t e r o f law, 

o b l i g a t i o n s had been u n d e r t a k e n by the B r i t i s h Crown which had 

never d e v o l v e d t o Canada. T h i s i s so because Canada's 

s o v e r e i g n t y i s burdened by the U n i t e d Kingdom P a r l i a m e n t ' s power 

to amend the B.N.A. A c t . 

The l e g a l o p i n i o n o f L o u i s Blam-Cooper, Q.C. was t h a t 

the a c t i o n would f a i l , b ut the a c t i o n may have p o l i t i c a l v a l u e . 

He s t r e s s e d t h a t s e c t i o n 40 o f the Crown P r o c e e d i n g s A c t 1947 
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empowered the B r i t i s h Government t o i s s u e a c e r t i f i c a t e b l o c k i n g 

any a c t i o n where o b l i g a t i o n s a re a l l e g e d to a r i s e i n r e s p e c t o f 

the B r i t i s h Crown. 

The C o u r t o f A p p e a l heard the a p p l i c a t i o n f o r a week. 

I t was a shame t h a t the arguments f o r the I n d i a n N a t i o n s were so 

p o o r l y d e v e l o p e d by the E n g l i s h l e g a l team r e t a i n e d by the I n d i a n 

A s s o c i a t i o n o f A l b e r t a . I n the end, the Court found t h a t the 

Crown o b l i g a t i o n s were i n Canada. 

On c l o s e r e a d i n g o f the ca s e , i t i s c l e a r t h a t the 

Judges c o u l d not d e v e l o p a c o h e r e n t t h e o r y to e x p l a i n the 

d e v o l u t i o n o f agreements t o Canada. Nor c o u l d they e x p l a i n how 

agreements c o u l d o r i g i n a t e w i t h the B r i t i s h Crown but be 

t e r m i n a t e d by the Canadian Government w i t h o u t the cons e n t o f the 

I n d i a n N a t i o n s . 

Three Judges a t the Court of Appeal each had an 

e n t i r e l y d i f f e r e n t r e a s o n f o r s a y i n g t h a t o b l i g a t i o n s o f the 

Crown t o the I n d i a n N a t i o n s were i n Canada. C h i e f J u s t i c e 

Denning s e t s out the t r e a t i e s were made w i t h the B r i t i s h Crown. 

At t h a t time the Crown was s i n g l e and i n d i v i s i b l e . But says Lo r d 

Denning, t h a t law was changed i n the f i r s t h a l f o f the c e n t u r y -

not by s t a t u t e , but by c o n s t i t u t i o n a l usage and p r a c t i s e . The 

Crown became s e p a r a t e and d i v i s i b l e . T h i s was r e c o g n i z e d by the 

I m p e r i a l c o n f e r e n c e s o f 1926 and f i n a l l y the S t a t u t e o f 

W e s t m i n s t e r gave l e g a l f o r c e t o t h a t r u l e . As a r e s u l t , L o r d 
Denning s t a t e d t h a t the o b l i g a t i o n s of the Crown to the I n d i a n 
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N a t i o n s t r a n s f e r r e d to Canada w i t h o u t r e q u i r i n g the f o r m a l 

c o n s e n t o f the I n d i a n N a t i o n s . The B r i t i s h o r the Canadian. 

T h i s t h e o r y may be c a l l e d the t r a n s f e r t h e o r y . 

"Now a t the time when the Crown e n t e r e d i n 
the o b l i g a t i o n under the 1763 p r o c l a m a t i o n o r 
the t r e a t i e s , the Crown was i n c o n s t i t u t i o n a l 
law one and i n d i v i s i b l e . I t ' s o b l i g a t i o n s 
were o b l i g a t i o n s i n r e s p e c t t o the Government 
o f the U n i t e d Kingdom as w e l l as i n r e s p e c t 
o f Canada, C. W i l l i a m s vs Howarth (1905) 
A.C. 551. B u t , now t h a t the Crown i s 
s e p a r a t e and i n d i v i s i b l e , I t h i n k t h a t the 
o b l i g a t i o n s under the P r o c l a m a t i o n and the 
T r e a t i e s a re o b l i g a t i o n s o f the Crown i n 
r e s p e c t o f Canada. They are not o b l i g a t i o n s 
o f the Crown i n r e s p e c t o f the U n i t e d 
Kingdom. I t i s , t h e r e f o r e , not p e r m i s s i b l e 
f o r the I n d i a n N a t i o n s t o b r i n g an a c t i o n i n 
t h i s c o u n t r y t o e n f o r c e t h e s e o b l i g a t i o n s . 
T h e i r o n l y r e c o u r s e i s i n the c o u r t s o f 
Canada." 

Mr. J u s t i c e K e r r does not a c c e p t the t r a n s f e r t h e o r y 

advanced by L o r d Denning but advances a n o t h e r argument. He r u l e s 

t h a t the t r e a t i e s were made w i t h the Crown i n r i g h t o f Canada. 

He r e l i e s upon the f a c t t h a t s i n c e 1 867 t h e r e was i n p l a c e a 

Government i n Canada and the o b l i g a t i o n s were w i t h r e s p e c t t o 

t h a t Government. He says the q u e s t i o n o f independence does not 

m a t t e r . 
" . . . t h e s i t u s o f such r i g h t s and o b l i g a t i o n s 
r e s t s w i t h the ove r s e a s Government w i t h i n the 
r e a l m o f the Crown, and not w i t h i n r i g h t o r 
r e s p e c t o f the U n i t e d Kingdom, even though 
the powers o f such Governments f a l l a v e r y 
l o n g way below the l e v e l o f independence. 
Indeed, independence, or the degree o f 
independence, i s w h o l l y i r r e l e v a n t to the 
i s s u e , because i t i s c l e a r t h a t r i g h t s and 
o b l i g a t i o n s o f the Crown w i l l a r i s e 
e x c l u s i v e l y i n r i g h t o r i n r e s p e c t o f any 
government o u t s i d e the bounds of the 
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U n i t e d Kingdom as soon as i t can be seen t h a t 
t h e r e i s an e s t a b l i s h e d Government o f the 
Crown i n the o v e r s e a s t e r r i t o r y i n q u e s t i o n . 
In r e l a t i o n t o Canada t h i s had c l e a r l y 
happened by 1867." 

Put s i m p l y , H i s L o r d s h i p says t h a t i f you have a 

government i n a p l a c e and t h e r e are o b l i g a t i o n s i n r e s p e c t of 

t h a t c o u n t r y , the o b l i g a t i o n s a r i s e i n r e s p e c t o f t h a t 

Government. 

Thus, Lo r d J u s t i c e K e r r d i s a g r e e s w i t h Lord Denning on 

t h r e e p o i n t s . F i r s t , L o r d Denning says t h a t the t r e a t i e s were 

made w i t h the Crown o f B r i t a i n , and L o r d J u s t i c e K e r r says t h a t 

the t r e a t i e s were made w i t h Canada; L o r d J u s t i c e Denning says 

t h a t independence i s the key t o the Crown d i v i d i n g ; L o r d J u s t i c e 

K e r r says t h a t independence has n o t h i n g t o do w i t h i t . Lord 

J u s t i c e Denning says t h a t the Crown o b l i g a t i o n d e v o l v e d t o 

Canada a t l e a s t by 1931; L o r d J u s t i c e K e r r says t h a t the 

o b l i g a t i o n s were w i t h Canada a t l e a s t by 1867. 

Lord J u s t i c e May advances a d i f f e r e n t t h e o r y . He s a i d 

t h a t independence i s the key t o the q u e s t i o n . As soon as Canada 

became independent w i t h the S t a t u t e o f Westminster 1931, any 

t r e a t y the Crown had co n c l u d e d w i t h the I n d i a n p e o p l e s i n r i g h t 

o f the U n i t e d Kingdom became the r e s p o n s i b i l i t y o f Canada w i t h 

the a t t a i n m e n t o f independence. 

"As a r e s u l t o f t h i s p r o c e s s and on the 
a u t h o r i t i e s t o which I r e f e r r e d , I have no 
doubt t h a t any t r e a t y o r o t h e r o b l i g a t i o n 
the Crown had e n t e r e d i n t o w i t h the I n d i a n 
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p e o p l e s o f Canada i n r i g h t o f the U n i t e d 
Kingdom had become the r e s p o n s i b i l i t y o f the 
Government o f Canada w i t h the atainment o f 
independence, a t the l a t e s t w i t h the S t a t u t e 
o f W e s t m i n s t e r o f 1931." 

Lor d J u s t i c e May a g r e e s w i t h L o r d Denning t h a t 1931 i s 

a c r u c i a l date but he founded h i s r e a s o n i n g on an e n t i r e l y 

d i f f e r e n t b a s i s . L o r d Denning says t h a t the t r e a t y e v o l v e d as a 

r e s u l t o f the Crown d i v i d i n g ; L o r d J u s t i c e May says t h a t the 

t r e a t i e s became the o b l i g a t i o n s o f Canada when Canada a t t a i n e d 

independence. L o r d J u s t i c e K e r r d i d not r e l y upon e i t h e r o f 

those two d a t e s b u t s a i d t h a t the t r e a t i e s belonged to Canada 

because i t was w i t h Canada t h a t the t r e a t i e s were o r i g i n a l l y 

c o n t r a c t e d . 

The case was r e f u s e d l e a v e t o a p p e a l t o the House o f 

L o r d s . Lord D i p l o c k , i n d e l i v e r i n g the judgment f o r the C o u r t , 

s a i d t h a t f o r a l l o f the accumulated r e a s o n s s t a t e d i n the C o u r t 

of Appeal's d e c i s i o n s , the m a t t e r i s s e t t l e d . The House of L o r d s 

d e c i s i o n amounts t o a new example o f how the I n d i a n argument was 

b l o c k e d . 

(B) The Saskatchewan Case 

The Saskatchewan Case asked whether the Saskatchewan 

T r e a t i e s were b i n d i n g on the B r i t i s h Crown and whether t h e y 
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impose o b l i g a t i o n s which c o n s t i t u t e t r u s t s which remain i n f u l l 

f o r c e and e f f e c t . U n l i k e the A l b e r t a Case, the Saskatchewan Case 

would proceed on I n d i a n e v i d e n c e r a t h e r than law a l o n e . The 

c r u c i a l f a c t s which were put i n i s s u e i n the the Saskatchewan 

Case, as d i f f e r e n t from the A l b e r t a Case were: 

1. The T r e a t i e s were c o n c l u d e d w i t h the B r i t i s h Crown 
as p r o t e c t i o n a g a i n s t Canada. The I n d i a n N a t i o n s 
would never have c o n c l u d e d a t r e a t y w i t h Canada. 

2. ' R e p r e s e n t a t i o n s were made to the I n d i a n s t h a t the 
t r e a t y was w i t h B r i t a i n and the I n d i a n N a t i o n s 
e n t e r e d i n t o a t r e a t y on t h i s b a s i s . 

3. The t r e a t i e s were i n t e r n a t i o n a l t r e a t i e s . 

A l l o f these f a c t s t aken t o g e t h e r p l a c e the 

Saskatchewan Case on a d i f f e r e n t f o o t i n g than the A l b e r t a Case on 

the s o v e r e i g n t y q u e s t i o n . The c o n c e s s i o n i n the A l b e r t a Case 

t h a t the t r e a t i e s were not i n t e r n a t i o n a l t r e a t i e s can be 

c o n s t r u e d so as t o deny the f u l l scope o f s o v e r e i g n t y possessed 

by the I n d i a n s . F u r t h e r , the r e l i a n c e i n the Saskatchewan Case 

on I n d i a n e v i d e n c e r a t h e r than law demonstrates a d i f f e r e n t view 

o f where the power o f the argument a r i s e s . The Saskatchewan Case 

put the power w i t h the I n d i a n P e o p l e . The d i f f e r e n c e o f approach 

was r e p r e s e n t e d a t the b e g i n n i n g o f the A l b e r t a Case. N o t i c e had 

been s e r v e d on Saskatchewan t o p a r t i c i p a t e i n the A l b e r t a Case. 

The i n v i t a t i o n was d e c l i n e d i n C o u r t on the b a s i s t h a t I n d i a n 

e v i d e n c e was r e q u i r e d t o g e t t o the bottom of the c a s e . 

Both the A l b e r t a Case and the Saskatchewan Case were 
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framed i n terms o f Crown o b l i g a t i o n s and were v u l n e r a b l e to be 

s t r u c k under the Crown P r o c e e d i n g s A c t . 

The Canada A c t was p r o c l a i m e d A p r i l 17. On A p r i l 20, 

the B r i t i s h Govenrment brought the Saskatchewan Case t o C o u r t to 

s t r i k e i t on the b a s i s t h a t the i s s u e s had been d e c i d e d i n the 

A l b e r t a Case. 

In s p i t e o f the d i f f e r e n c e o f f a c t s pleaded i n the two 

c a s e s , and n o t w i t h s t a n d i n g the r e a l l a c k o f d e c i s i o n i n the 

A l b e r t a Case, Judge McGarry r u l e d t o s t r i k e the Saskatchewan Case 

and r e l i e d on L o r d D i p l o c k ' s d e c i s i o n i n the House of L o r d s . 

" I n the r e s u l t , my c o n c l u s i o n i s t h a t the A l b e r t a Case 
i s d e c i s i v e o f the p r e s e n t c a s e , d e s p i t e the suggested 
d i s t i n c t i o n s , and t h a t the language o f emphasis o f the 
App e a l Committee i n t h a t case r e q u i r e s me t o s t r i k e out 
the s t a t e m e n t o f c l a i m i n the N o t l c h o a c t i o n , o r a t 
l e a s t j u s t i f i e s me i n d o i n g s o ; and t h i s I do." 

I t seems c l e a r t h a t i f the r e a s o n i n g i n the 

Saskatchewan Case had been advanced on a s i m p l e c o n t r a c t p o i n t 

and not a c o n t e n t i o u s p o l i t i c a l one, the case may have s u r v i v e d 

the s t r i k i n g a p p l i c a t i o n . T h i s case too amounts to a n o t h e r 

example o f how the I n d i a n agrument was b l o c k e d . 

What then i s the r e s u l t o f the A l b e r t a Case, and the 

Saskatchewan Case from the p o i n t o f view o f the I n d i a n N a t i o n s ? 

F i r s t , the judgment o f L o r d Denning i n p a r t i c u l a r 

advances the g e n e r a l p o s i t i o n o f the I n d i a n N a t i o n s under 



- 52 -

Canadian law i n t h a t he r u l e s t h a t the R o y a l P r o c l a m a t i o n o f 1763 

i s e n t r e n c h e d i n the p r e s e n t B r i t i s h N o r t h America A c t and 

b i n d i n g on the F e d e r a l and P r o v i n c i a l Governments. 

"To my mind the R o y a l P r o c l a m a t i o n o f 1763 
was e q u i v a l e n t t o an e n t r e n c h e d p r o v i s i o n i n 
the c o n s t i t u t i o n i n the c o l o n i e s i n N o r t h 
A m e r i c a . I t was b i n d i n g on the Crown 'so 
l o n g as the sun s h i n e s , and the r i v e r s 
f l o w ' . " 

... I have no doubt t h a t a l l concerned 
r e g a r d e d the R o y a l P r o c l a m a t i o n o f 1763 as 
s t i l l o f b i n d i n g f o r c e . I t was an u n w r i t t e n 
p r o v i s i o n which went w i t h o u t s a y i n g . I t was 
b i n d i n g on the l e g i s l a t u r e s o f the Dominion 
and the P r o v i n c e s j u s t as i f t h e r e had been 
i n c l u d e d i n the B r i t i s h N o r t h America A c t a 
s e n t e n c e ; "The a b o r i g i n a l p e o p l e s o f Canada 
s h a l l c o n t i n u e t o have a l l t h e i r r i g h t s and 
freedoms as r e c o g n i z e d by the R o y a l 
P r o c l a m a t i o n o f 1763". 

A l l o f t h e s e s t a t e m e n t s a s s i s t the I n d i a n N a t i o n s i n 

t h e i r d i s c u s s i o n s w i t h the Government c o n c e r n i n g entrenchment o f 

a b o r i g i n a l and t r e a t y r i g h t s . Lord Denning says t h a t the r i g h t s 

a re a l r e a d y e n t r e n c h e d and s h a l l remain so f o r e v e r . 

On the a s s e r t i o n o f s o v e r e i g n t y by the I n d i a n N a t i o n s , 

the Denning d e c i s i o n i s b o t h h e l p f u l and h u r t f u l . I n s o f a r as the 

R o y a l P r o c l a m a t i o n and the T r e a t i e s are e n t r e n c h e d w i t h i n the 

c o n s t i t u t i o n , the Judgment r e c o g n i z e s t h a t the s o v e r e i g n t y of the 

I n d i a n N a t i o n s i s a l s o e n t r e n c h e d . However, a l l t i e s w i t h the 

B r i t i s h Crown are d e n i e d and the I n d i a n N a t i o n s are s e n t back t o 

Canada f o r remedy. I n s o f a r as T r e a t i e s c o n c l u d e d w i t h the 

c o n s e n t o f the I n d i a n N a t i o n s may, by o p e r a t i o n o f law, be 
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d e v o l v e d t o a t h i r d p a r t y w i t h o u t I n d i a n c o n s e n t , most r e c o g n i 

t i o n o f I n d i a n s o v e r e i g n t y i s l o s t i n the p r o c e s s . F u r t h e r , by 

s e n d i n g the I n d i a n N a t i o n s back to Canada, and commenting as he 

d i d t h a t the Canada A c t sa f e g u a r d e d I n d i a n r i g h t s , L o r d Denning 

r e l e g a t e d the I n d i a n N a t i o n s t o a p o s i t i o n o f a m i n o r i t y group i n 

Canada, t h e r e b y s t r e n g t h e n i n g the hand o f the Canadian Govern

ment. 

L a s t l y , the Saskatchewan Case was advanced a f t e r the 

A l b e r t a Case had been d e c i d e d . T h i s e f f o r t l e a v e s the r e c o r d 

showing t h a t whatever the C o u r t s s a y , the I n d i a n N a t i o n s s t i l l 

a s s e r t t h e i r s o v e r e i g n t y and t h e i r a n c i e n t t i e w i t h B r i t a i n . The 

door remains open t o a s s e r t these p o i n t s i n the f u t u r e . 

(C) The C h i e f s Case 

In October 1981, the Union o f B r i t i s h Columbia I n d i a n 

C h i e f s i n assembly r a i s e d s u f f i c i e n t money to proceed w i t h the 

l e g a l a c t i o n i n London. T r e a t y 9 and the Manitoba C h i e f s j o i n e d 

the e f f o r t . The l e g a l team r e t u r n e d t o Europe t o c o n t i n u e 

p r e p a r a t i o n s f o r the l e g a l a c t i o n . 

One hundred and t w e n t y - f o u r C h i e f s r e p r e s e n t i n g 

t h e m s e l v e s and t h e i r I n d i a n Bands, j o i n e d as P l a i n t i f f s i n t h i s 

a c t i o n . Most o f the P l a i n t i f f s came from the n o r t h e r n r e g i o n s o f 

the c o u n t r y ; p e o p l e whose t r a d i t i o n a l economy was based on the 

l a n d . 
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An e x a m i n a t i o n o f some c r i t i c a l d a t e s r e f l e c t s the 

s t r a t e g y o f the B r i t i s h Government t o b l o c k the case by p a s s i n g 

the Canada A c t b e f o r e the case c o u l d be heard. 

The r e q u e s t came t o B r i t a i n December 9, 1981. The W r i t 

was i s s u e d on December 10, 1981; the f i r s t day p o s s i b l e under law 

f o r the case t o b e g i n . The Statement o f C l a i m was f i l e d J a n u a r y 

22, 1 982. On February 25, 1 982 an a p p l i c a t i o n was made by the 

C h i e f s b e f o r e H i s Honour Judge V i n e l o t s e e k i n g a speedy t r i a l . 

The date o f June 8, 1982 was s e t f o r the t r i a l . I n g r a n t i n g the 

a p p l i c a t i o n , Judge V i n e l o t n o t e d t h a t "the case r a i s e d i s s u e s o f 

c o n s t i t u t i o n a l law o f g r e a t importa n c e which s h o u l d be s e t t l e d a t 

the e a r l i e s t c o n v e n i e n c e . I f the P l a i n t i f f s succeed, the Canada 

B i l l w i l l be d e c l a r e d u n c o n s t i t u t i o n a l and o f no e f f e c t " . On the 

f i r s t day o f the second r e a d i n g o f the Canada A c t , David Enns 

M.P., urged P a r l i a m e n t t o a w a i t the d e c i s i o n o f the C h i e f s ' case 

b e f o r e p a s s i n g the A c t . On March 17, the Statement o f Defence 

was f i l e d by the B r i t i s h Government. On March 29, the Canada A c t 

was g i v e n R o y a l a s s e n t . On March 31, the B r i t i s h Government 

brought on a motion t o s t r i k e t he c a s e . On A p r i l 17, the Canada 

A c t was p r o c l a i m e d and on A p r i l 20, the B r i t i s h Government 

a c t u a l l y brought the case t o C o u r t on an a p p l i c a t i o n t o s t r i k e . 

F o l l o w i n g the passage o f the Canada A c t , the B r i t i s h 

Government r e l i e d upon the argument t h a t the C o u r t c o u l d not l o o k 

b e h i n d an A c t o f the B r i t i s h P a r l i a m e n t because P a r l i a m e n t i s 

supreme. There i s no doubt t h a t the B r i t i s h Government was on 
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s t r o n g e r ground w i t h t h i s argument than i n meeting our argument 

t h a t the c o n s e n t o f the I n d i a n N a t i o n s was r e q u i r e d b e f o r e the 

Canada B i l l c o u l d be passed. 

The m o t i v e o f the B r i t i s h Government was the s u b j e c t o f 

a speech by D a v i d Enns, M.P. 

" L a s t week Mr. J u s t i c e V i n e l o t o r d e r e d the 
B r i t i s h Government, who had been p l e a d i n g f o r 
more t i m e , t o p r e p a r e t h e i r d e f e n c e by March 
16. The p r e s s u r e i s on the B r i t i s h 
Government i n the same way as the B r i t i s h 
Government are p u t t i n g g r e a t p r e s s u r e on us 
to pass the l e g i s l a t i o n . Mr. J u s t i c e V i n e l o t 
s a i d t h a t the I n d i a n case r a i s e d i s s u e s o f 
g r e a t c o n s t i t u t i o n a l importance t h a t must be 
c l a r i f i e d a t the e a r l i e s t moment. He noted 
t h a t i f the I n d i a n s succeeded, the Canada 
B i l l would be d e c l a r e d u n c o n s t i t u t i o n a l and 
o f no e f f e c t . He r e c o g n i z e d the supremacy o f 
P a r l i a m e n t but noted t h a t i t was the p r o p e r 
f u n c t i o n o f the c o u r t s to i n t e r p r e t t h a t 
supremacy." 

The C h i e f s ' case was founded on e n t i r e l y d i f f e r e n t 

grounds than t h a t o f the Saskatchewan o r A l b e r t a Case. U n l i k e 

the o t h e r two c a s e s , the C h i e f s ' Case was not v u l n e r a b l e t o be 

s t r u c k under th e Crown P r o c e e d i n g s A c t . 

The q u e s t i o n b e f o r e the C o u r t was an i n t e r p r e t a t i o n of 

the S t a t u t e o f W e s t m i n s t e r , a U n i t e d Kingdom S t a t u t e . The 

S t a t u t e o f W e s t m i n s t e r r e c i t e s and e n a c t s i n S e c t i o n 4 t h a t the 

laws passed by the U n i t e d Kindgom P a r l i a m e n t f o r the Dominion 

o v e r s e a s may a p p l y o n l y a t the r e q u e s t and w i t h the c o n s e n t of 

t h a t Dominion. S e c t i o n 7 o f the S t a t u t e o f W e s t m i n s t e r more 
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p r e c i s e l y d e t a i l s t h a t the B r i t i s h N o r t h America A c t s may be 

amended a t the r e q u e s t o f the Dominions. The q u e s t i o n b e f o r e the 

B r i t i s h C o u r t s was "who i s the Dominion of Canada?". 

I t was the p o s i t i o n o f the I n d i a n N a t i o n s t h a t the 

Dominion o f Canada was comprised o f the People of Canada 

r e p r e s e n t e d by t h r e e s e p a r a t e e n t i t i e s , the F e d e r a l P a r l i a m e n t , 

the P r o v i n c i a l L e g i s l a t u r e s and the I n d i a n N a t i o n s . I t was 

f u r t h e r a s s e r t e d i n the Statement o f C l a i m t h a t the B.N.A. A c t 

was g r a f t e d onto a p r e - e x i s t i n g C o n s t i t u t i o n a l Arrangement 

between the Crown and I n d i a n N a t i o n s i n which I n d i a n s o v e r e i g n t y 

was e x p r e s s l y r e c o g n i z e d through the R o y a l P r o c l a m a t i o n and the 

T r e a t i e s . 

A d e c l a r a t i o n was sought t h a t the U.K. P a r l i a m e n t had 

no power t o amend o r change the C o n s t i t u t i o n o f Canada, e s p e c i a l 

l y t o the p r e j u d i c e o f the I n d i a n N a t i o n s , as the Canada Act d i d , 

w i t h o u t the c o n s e n t o f the I n d i a n N a t i o n s . 

I n l i n e w i t h the Saskatchewan Case, the C h i e f s ' case 

r e l i e d on the e v i d e n c e o f the I n d i a n s and was premised on the 

s o v e r e i g n t y o f the I n d i a n N a t i o n s . 

D u r i n g the a p p l i c a t i o n to s t r i k e the c a s e , the B r i t i s h 

Government argued t h a t the B r i t i s h P a r l i a m e n t i s supreme. That 

p r i n c i p l e i s a t h e o r y o n l y and i t i s based upon the f a c t t h a t the 

B r i t i s h P a r l i a m e n t p o s s e s s e s a l l the s o v e r e i g n power r e q u i r e d to 
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make any l e g i s l a t i v e d e c i s i o n . The C h i e f s argued t h a t a l t h o u g h 

t h a t p o i n t i s g e n e r a l l y t r u e , i n the case o f Canada, and a l l o f 

the o t h e r Dominions governed by the S t a t u t e o f W e s t m i n s t e r , the 

B r i t i s h P a r l i a m e n t had a b d i c a t e d t o the P a r l i a m e n t s o f t h o s e 

Dominions, s u b s t a n t i a l s o v e r e i g n t y . As a r e s u l t , the B r i t i s h 

P a r l i a m e n t i s no l o n g e r s o v e r e i g n w i t h r e s p e c t t o Canada but 

p o s s e s s e s the l i m i t e d s o v e r e i g n t y which remains t o i t . That 

s o v e r e i g n t y i s s e t out i n the S t a t u t e o f Westminster w h i c h 

empowers the B r i t i s h P a r l i a m e n t t o enact laws f o r Canada, a t 

i t s r e q u e s t and w i t h i t s c o n s e n t . The consent o f the I n d i a n 

N a t i o n s and the P r o v i n c e o f Quebec had not been g i v e n . T h i s 

argument must succeed b e f o r e the C h i e f s ' Case c o u l d be brought t o 

t r i a l . 

A f t e r f o u r days o f argument, Judge McGarry r e j e c t e d the 

argument o f the C h i e f s and r u l e d t h a t the B r i t i s h P a r l i a m e n t was 

supreme and c o u l d pass any law t h e y p l e a s e d over Canada. 

" I do n o t t h i n k t h a t c o u n t r i e s which were once 
c o l o n i e s but have s i n c e been g r a n t e d 
independence a r e any d i f f e r e n t p o s i t i o n . 
P l a i n l y once a s t a t u t e has g r a n t e d 
independence t o a c o u n t r y , the r e p e a l o f the 
s t a t u t e w i l l not make the c o u n t r y dependent 
once more; what i s done i s done, and i s not 
undone by r e v o k i n g the a u t h o r i t y to do i t . 
H e l i g o l a n d d i d not i n 1953 a g a i n become 
B r i t i s h . But i f P a r l i a m e n t then passes an 
A c t a p p l y i n g t o such a c o u n t r y , I cannot see 
why t h a t A c t s h o u l d be i n the same p o s i t i o n 
as an A c t a p p l y i n g t o what has always been a 
f o r e i g n c o u n t r y , namely, an A c t , which the 
E n g l i s h C o u r t s would r e c o g n i z e and a p p l y but 
one which the o t h e r c o u n t r y w i l l i n a l l 
p r o b a b i l i t y i g n o r e . " 
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To r u l e i n t h i s manner, the Judge had to i g n o r e or 

d i s t i n g u i s h two c e n t u r i e s o f l e g a l debate on the p o i n t . 

The C o u r t o f Appeal b l o c k e d the argument, but on 

d i f f e r e n t grounds. The Judges conceded, w i t h o u t d e c i d i n g the 

q u e s t i o n t h a t P a r l i a m e n t c o u l d a b d i c a t e s o v e r e i g n t y , l e a v i n g a 

l i m i t e d r o l e f o r the B r i t i s h P a r l i a m e n t . But they r u l e d s i n c e 

the Canada A c t c o n t a i n e d a p r o v i s i o n t h a t i t had been passed w i t h 

the c o n s e n t o f Canada, the C o u r t c o u l d not l o o k b e h i n d the 

e x p r e s s i o n o f consent t o see i f t h a t consent was r e a l . 

"Though Mr. MacDonald, as we have s a i d , 
s u b m i t t e d t h a t s e c t i o n 4 r e q u i r e s not o n l y a 
d e c l a r a t i o n but a t r u e d e c l a r a t i o n o f a r e a l 
r e q u e s t and c o n s e n t , we are unable t o read 
t h i s s e c t i o n i n t h a t way. There i s no 
a m b i g u i t y i n the r e l e v a n t words and the C o u r t 
would not i n our o p i n i o n be j u s t i f i e d i n 
s u p p l y i n g a d d i t i o n a l words by a p r o c e s s o f 
i m p l i c a t i o n ; i t must be c o n s t r u e d and a p p l y 
the words as t h e y s t a n d . " 

The C h i e f s have appealed t h a t d e c i s i o n t o the House of 

L o r d s . The House o f L o r d s must f i r s t d e c i d e whether or not they 

w i l l a l l o w l e a v e t o a p p e a l . I f i n the end they do g r a n t l e a v e , 

the C h i e f s w i l l have an o p p o r t u n i t y o f s a y i n g t h a t the C o u r t of 

A ppeal i s wrong. I f a t t h a t s t a g e the House o f L o r d s a g r e e , the 

m a t t e r w i l l r e t u r n f o r t r i a l and the C h i e f s w i l l attempt to p r o ve 

t h a t the Canada A c t i s u n c o n s t i t u t i o n a l because i t does not 

c a r r y t h e i r c o n s e n t . I f i n the end l e a v e i s d e n i e d , the C h i e f s 

w i l l have e x h a u s t e d d o m e s t i c remedies on the q u e s t i o n o f 

s e l f - d e t e r m i n a t i o n and w i l l be f r e e t o move i n t o i n t e r n a t i o n a l 

arenas on t h a t q u e s t i o n . 
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IV S e c t i o n 37 o f the Canada A c t 

The Canadian Government has proposed a C o n s t i t u t i o n a l 

C o n f e r e n c e where A b o r i g i n a l and T r e a t y r i g h t s w i l l be i d e n t i f i e d 

and d e f i n e d . The s e c t i o n o f the Canada A c t which s e t s out the 

terms f o r the c o n f e r e n c e i s s e c t i o n 37 which r e a d s : 

"37. (1) A c o n s t i t u t i o n a l c o n f e r e n c e composed o f the 
Prime M i n i s t e r o f Canada and the f i r s t m i n i s t e r s o f the 
p r o v i n c e s s h a l l be convened by the Prime M i n i s t e r o f 
Canada w i t h i n one y e a r a f t e r t h i s P a r t comes i n t o 
f o r c e . 

(2) The c o n f e r e n c e convened under s u b s e c t i o n (1) s h a l l 
have i n c l u d e d i n i t s agenda an i t e m r e s p e c t i n g 
c o n s t i t u t i o n a l m a t t e r s t h a t d i r e c t l y a f f e c t the 
a b o r i g i n a l p e o p l e s o f Canada, i n c l u d i n g the 
i d e n t i f i c a t i o n and d e f i n i t i o n o f the r i g h t s o f those 
p e o p l e s t o be i n c l u d e d i n the C o n s i t u i o n s o f Canada, 
and the Prime M i n i s t e r of Canada s h a l l i n v i t e 
r e p r e s e n t a t i v e s o f those p e o p l e s to p a r t i c i p a t e i n the 
d i s c u s s i o n s on t h a t i t e m . 

(3) The Prime M i n i s t e r o f Canada s h a l l i n v i t e e l e c t e d 
r r e p r e s e n t a t i v e s o f the governments o f the Yukon 
T e r r i t o r y and the N o r t h w e s t T e r r i t o r i e s t o p a r t i c i p a t e d 
i n the d s c u s s i o n on anu i t e m o f the agenda o f the 
c o n f e r e n c e convendd under s u b s e c t i o n (1) t h a t , i n the 
o p i n i o n o f the Prime M i n i s t e r , d i r e c t y a f f e c t s the 
Yukon T e r r i r o r y and the Northwest T e r r i t o r i e s . 

The C o n s t i t u t i o n a l C o n f e r e n c e s as proposed r e f l e c t s , 

t h e Governments' p o s i t i o n on I n d i a n s o v e r e i g n t y . I t s elements 

ar e as f o l l o w s : 

1. The I n d i a n N a t i o n s a r e not i n v i t e d as a N a t i o n . They 

are i n v i t e d as i n v i t e e s t o a Conference between the 

F e d e r a l Government and the P r e m i e r s . 

2. The I n d i a n N a t i o n s are not n e g o t i a t i n g w i t h the Crown. 

For the f i r s t time the d i s c u s s i o n i s w i t h the Candaian 
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Government. 

3. The s o v e r e i g n t y o f the I n d i a n N a t i o n s i s e n t i r e l y 

r e j e c t e d . Trudeau has s a i d the I n d i a n i s a 

" n o n - s t a r t e r " . I n i t s p l a c e the F i r s t M i n i s t e r s ' w i l l 

i d e n t i f y and d e f i n e the r i g h t s o f the I n d i a n N a t i o n s . 

The s o v e r e i g n t y o f the I n d i a n N a t i o n s i s f u r t h e r 

undermined i n s o f a r as a l l d i s c u s s i o n s w i l l t ake p l a c e w i t h i n the 

framework o f the Canada A c t wh i c h p r o v i d e s t h a t the F e d e r a l and 

P r o v i n c i a l Governments have the power to t e r m i n a t e a b o r i g i o n a l 

and t r e a t y r i g h t s w i t h o u t the c o n s e n t o f the I n d i a n N a t i o n s by 

the v e h i c l e o f the amending f o r m u l a . 

What i s the s i g n i f i c a n c e o f the l e g a l c a s e , and the 

a c t i o n taken on a l l f r o n t s d u r i n g the c o n s t i t u t i o n a l debate? A l l 

the s a c r i f i c e s which the I n d i a n N a t i o n s made, a l l the l o n g hours 

i n s t r a n g e c o u n t r i e s had t o be made i n o r d e r t o keep the 

h i s t o r i c a l r e c o r d r e f l e c t i n g the t r u t h . Canada c o n t i n u e d i n i t s 

c o l o n i z a t i o n o f the I n d i a n N a t i o n s and the I n d i a n N a t i o n s 

c o n t i n u e d t o a s s e r t s o v e r e i g n t y t h r o u g h o u t the b a t t l e on the 

c o n s t i t u t i o n . Even a f t e r the A l b e r t a d e c i s i o n had been rendered 

by the E n g l i s h C o u r t s , the C h i e f s p r e s s e d ahead. Even a f t e r the 

Canada A c t had been p a t r i a t e d , the C h i e f s c o n t i n u e d . I n d i a n 

N a t i o n s have the r i g h t t o c o n s e n t t o a c o n s t i t u t i o n which a f f e c t s 

the s o v e r e i g n t y o f the I n d i a n N a t i o n s . That statement i s the 

l a s t words spoken on the r e c o r d o f the c o n s t i t u t i o n d e b a t e . 

Whether the House o f Lords h e a r s the case o r not the r e c o r d keeps 

the door open f o r f u t u r e g e n e r a t i o n s to c a r r y on the s t r u g g l e . 


