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I. 

THE Sacred Trust of Civilization 
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I . The Sacred Trust of C i v i l i z a t i o n 

In the 18th Century, the i n t e r n a t i o n a l law p r i n c i p l e 

of the sacred t r u s t of c i v i l i z a t i o n was developed. In 

the League of Nations t h i s p r i n c i p l e was m a n i f e s t e d i n 

the Mandate System, whereby the Mandatory powers were 

s a i d to a d m i n i s t e r c o l o n i a l t e r r i t o r y " i n t r u s t f o r the 

people under t h e i r c o n t r o l . " 

However, the p r i n c i p l e of the sacred t r u s t of c i v i l i z a ­

t i o n d i d not have i t s o r i g i n s i n the League of Nations 

and the Mandate System. The p r i n c i p l e can be t r a c e d at 

l e a s t to the era of F r a n c i s c o de V i t o r i a
2

 (16th Century) 

during the Spanish c o l o n i z a t i o n of the New World. Most 

i m p o r t a n t l y the p r i n c i p l e i s an e x p r e s s i o n of the o b l i ­

g a t i o n of conquering powers to t r e a t indigenous peoples 

i n a way which promotes t h e i r w e l l - b e i n g and s e l f -

d e t e r m i n a t i o n . 

The B e r l i n Conference h e l d i n 1884-85 i s testimony to 

the t a c i t agreement of the European powers to t h i s sacred 

t r u s t . 

In November 1884 the European powers, i n c l u d i n g Great 

B r i t a i n assembled i n B e r l i n f o r a Conference to d i s c u s s 

problems r e l a t i n g to the a f f a i r s of the A f r i c a n c o n t i n e n t . 

The purpose was to a v o i d inter-European anarchy i n the 

e x p l o r a t i o n of A f r i c a . 

In the course of d i s c u s s i o n s i t was made c l e a r t h a t the 

normal t i t l e of a c q u i s i t i o n of t e r r i t o r y by European 

1

The European-African c o n f r o n t a t i o n , Charles Henry 
Alexandrowicz; A. W. S i j t h o f f , L e i d e n , 1973. 
2

"De I n d i s , " "De Jure B e l l i " , C l a s s i c s of I n t e r n a t i o n a l 
Law (E. Nys ed., Oceana P u b l i c a t i o n s , New York: 1964) 
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powers was the b i l a t e r a l t r e a t y and not d i s c o v e r y or 

u n i l a t e r a l o c c u p a t i o n . A f r i c a was not to be presumed 

t e r r i t o r i u m n u l l i u s , but a country r u l e d by a complex 

of p o l i t i c a l e n t i t i e s which were governed by s o v e r e i g n 

r u l e r s and c h i e f s . 

Debates at t h i s conference concerned v a r i o u s concep­

t i o n s i n i n t e r n a t i o n a l law, the c l a s s i c one being the 

r u l e of law of n a t i o n s , a c c o r d i n g to which freedom of 

consent to the t r a n s f e r of t e r r i t o r y from the o r i g i n a l 

i n h a b i t a n t s to the new r u l e r s was to be done w i t h con­

s e n t . This consent was s a c r o s a n c t . 

As was s t a t e d by John Kasson, the U. S. d e l e g a t e : 

"Modern i n t e r n a t i o n a l law s t e a d i l y f o l l o w s the 
road which leads to the r e c o g n i t i o n of the r i g h t 
of n a t i v e races ... t o dispose f r e e l y of them­
s e l v e s and of t h e i r h e r e d i t a r y s o i l ... a p r i n c i p l e 
l o o k i n g to the v o l u n t a r y consent of the n a t i v e s of 
whose country p o s s e s s i o n was taken (by t r e a t y ) i n 
a l l cases when they may not have provoked the a c t 
of aggression."

2 

While t h i s d e c l a r a t i o n was u l t i m a t e l y not r a t i f i e d by the 

B r i t a i n Conference, the p r i n c i p l e of v o l u n t a r y consent 

was "at l e a s t t a c i t l y accepted by the conference.
3 

These statements concerning modern i n t e r n a t i o n a l law and 

a b o r i g i n a l peoples d i d not apply to A f r i c a a l o n e . Indeed 

In d i a n law " o r i g i n a t e d , and can s t i l l be most c l e a r l y 

grasped, as a branch of i n t e r n a t i o n a l law".
1

 Forty-seven 

years p r i o r to the B e r l i n Conference, i n 1837, a S e l e c t 

Committee was appointed by the House of Commons to con­

s i d e r the measures to be adopted w i t h regard to the N a t i v e 

1

The European-African C o n f r o n t a t i o n , Charles Henry Alexan¬
drowicz; A. W. S i j t h o f f , L e i d e n , 1973. 
2

A l e x a n d r o w i c z , page 47. 
3

"Treaty making i n A f r i c a " i n G e o r g r a p h i c a l J o u r n a l , 
January, 1893. 
4

Cohen, "The Spanish O r i g i n s of Indian Rights i n the Law 
of the United S t a t e s , " (1942) Geo. L. J . 1, a t page 17. 
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i n h a b i t a n t s of c o u n t r i e s where B r i t i s h s e t t l e m e n t s are 

made. The S e l e c t Committee's r e p o r t was p u b l i s h e d 

June 26, 1837. On the b a s i s of n a t i o n a l i n t e r e s t , even 

i n i t s narrowest sense, and on the b a s i s of a high moral 

o r d e r , no encroachments on the t e r r i t o r y or d i s r e g a r d 

of the r i g h t s of the a b o r i g i n a l i n h a b i t a n t s of c o u n t r i e s , 

i n c l u d i n g what i s now Canada, was to be a l l o w e d . General 

r e g u l a t i o n s were s e t out i n the r e p o r t . The p r o t e c t i o n 

of the a b o r i g i n e s was considered a duty 

" p e c u l i a r l y b e l o n g i n g and a p p r o p r i a t e to the 
e x e c u t i v e government, as a d m i n i s t e r e d e i t h e r 
i n t h i s country (Great B r i t a i n ) or by the 
Governors of t h e i r r e s p e c t i v e c o l o n i e s . This 
i s not a t r u s t which c o u l d c o n v e n i e n t l y be 
c o n f i d e d to the l o c a l l e g i s l a t u r e s . " 

The obvious c o n f l i c t of i n t e r e s t between the claims of 

the N a t i v e t r i b e s and the l o c a l l e g i s l a t u r e s was ack­

nowledged, and "whatever may be l e g i s l a t i v e system of 

any c o l o n y , we t h e r e f o r e advise t h a t , as f a r as p o s s i b l e , 

the a b o r i g i n e s be withdrawn from i t s c o n t r o l . " No law 

which a f f e c t e d the o r i g i n a l i n h a b i t a n t s would take e f ­

f e c t a g a i n s t them unless e x p r e s s l y s a n c t i o n e d by the 

Queen. Any a c q u i s i t i o n of p r o p e r t y from the o r i g i n a l 

i n h a b i t a n t s by Her Majesty's s u b j e c t s was d e c l a r e d i l ­

l e g a l and v o i d . The r e p o r t a l s o commented on the 

i n h e r e n t i n e q u a l i t y i n the b a r g a i n i n g p o s i t i o n s , w i t h 

respect to t r e a t i e s , between the Crown and the n a t i v e 

t r i b e s . 

Turning to the I n t e r n a t i o n a l covenants i n the United 

N a t i o n s , we again f i n d numerous ref e r e n c e s to the sacred 

o b l i g a t i o n of n a t i o n s , r e f e r e n c e s , we submit, which 

enshrine the t r u s t which e x i s t e d p r i o r to B r i t i s h c o l o n i ­

z a t i o n i n Canada. 



4 

In the Charter of the United Nations (recognized by 

both Canada and Great B r i t a i n ) Chapter XI has a 

" D e c l a r a t i o n Regarding Non-Self Governing T e r r i t o r i e s " . 

T his chapter recognizes t h a t the members of the U n i t e d 

N a t i o n s : 

"Accept as a sacred t r u s t the o b l i g a t i o n to 
promote to the utmost, w i t h i n the system of 
i n t e r n a t i o n a l peace and s e c u r i t y e s t a b l i s h e d 
by the present c h a r t e r , the w e l l - b e i n g " of the 
i n h a b i t a n t s of t e r r i t o r i e s whose people have 
not yet a t t a i n e d a f u l l measure of s e l f govern­
ment : 

(a) to a s s u r e , w i t h due r e s p e c t f o r the c u l t u r e 
of the peoples concerned, t h e i r p o l i t i c a l , 
economic, s o c i a l and e d u c a t i o n a l advancement, 
t h e i r j u s t treatment and t h e i r p r o t e c t i o n a g a i n s t 
abuses; 

(b) to develop s e l f government, to take due 
account of the p o l i t i c a l a s p i r a t i o n s of the 
peoples and to a s s i s t them i n the p r o g r e s s i v e 
development of t h e i r f r e e p o l i t i c a l i n s t i t u ­
t i o n s , a c c o r d i n g to the p a r t i c u l a r circumstances 
of each t e r r i t o r y and i t s peoples and t h e i r 
v a r y i n g stages of development." 

S i m i l a r p r o v i s i o n s are contained i n Chapter X I I , which 

e s t a b l i s h e s the i n t e r n a t i o n a l t r u s t e e s h i p system. While 

Canada i s not a t r u s t t e r r i t o r y , being a member of the 

U n i t e d N a t i o n s , n e v e r t h e l e s s there i s a r e c o g n i t i o n of 

the common p r i n c i p l e s of i n t e r n a t i o n a l law i n v o l v e d i n 

the t r u s t e e s h i p system. 

The U n i v e r s a l D e c l a r a t i o n of Human Rights (adopted by 

both the U n i t e d Kingdom and Canada) A r t i c l e 17 s t a t e s : 

(2) No one s h a l l be a r b i t r a r i l y deprived of 
h i s p r o p e r t y . 

The D e c l a r a t i o n on the G r a n t i n g of Independence to C o l ­

o n i a l C ountries and Peoples was adopted by the United 

Nations General Assembly i n r e s o l u t i o n 1514 (XV) 

December 14, 1960. The U n i t e d Kingdom i s conspicuous 
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as having a b s t a i n e d from the v o t i n g on t h i s d e c l a r a t i o n . 

This d e c l a r a t i o n a f f i r m s : 

"The peoples may, f o r t h e i r own ends, f r e e l y 
dispose of t h e i r n a t u r a l wealth and resources 
w i t h o u t p r e j u d i c e to any o b l i g a t i o n s a r i s i n g 
out of i n t e r n a t i o n a l economic c o - o p e r a t i o n , 
based upon the p r i n c i p l e of mutual b e n e f i t 
and i n t e r n a t i o n a l law." 

T h e r e f o r e , i t i s d e c l a r e d t h a t : 

"2. A l l peoples have the r i g h t to s e l f -
d e t e r m i n a t i o n ; by v i r t u e of t h a t r i g h t they 
f r e e l y determine t h e i r p o l i t i c a l s t a t u s and 
f r e e l y pursue t h e i r economic, s o c i a l and 
c u l t u r a l development." 

F u r t h e r , the r e p r e s s i v e measures of a l l k inds d i r e c t e d 

against dependent peoples s h a l l cease. There i s a 

r e c o g n i t i o n of the t e r r i t o r i a l i n t e g r i t y of the peoples 

whose s e l f - d e t e r m i n a t i o n i s r e c o g n i z e d . 

The I n t e r n a t i o n a l Covenant on Economics, S o c i a l and 

C u l t u r a l R i g h t s i n A r t i c l e 1 a l s o confirms t h a t a l l 

people have the r i g h t of s e l f - d e t e r m i n a t i o n . The a b i ­

l i t y of a l l people to f r e e l y dispose of t h e i r wealth 

and resources i s a l s o confirmed. Canada and the United 

Kingdom have r a t i f i e d t h i s covenant as of May 19, 1976. 

A r t i c l e XII s t a t e s : 

"that the p o p u l a t i o n s concerned s h a l l not be 
removed wi t h o u t t h e i r f r e e consent from t h e i r 
h a b i t u a l t e r r i t o r i e s except i n accordance w i t h 
n a t i o n a l law and r e g u l a t i o n s f o r reasons r e l a t i n g 
to n a t i o n a l s e c u r i t y , or i n the i n t e r e s t of 
n a t i o n a l economic development or of the h e a l t h 
of the s a i d p o p u l a t i o n s . When i n such case 
removal of those p o p u l a t i o n s i s necessary as an 
e x c e p t i o n a l measure, they s h a l l be p r o v ided w i t h 
lands occupied by them, s u i t a b l e to p r o v i d e f o r 
t h e i r present needs and f u t u r e development." 



I t i s i n f o r m a t i v e t h a t the Canadian r e p r e s e n t a t i v e at 

the Conference o b j e c t e d to the competence of the Organi­

z a t i o n to co n s i d e r these q u e s t i o n s , and a b s t a i n e d on 

the f i n a l v o t e . 

In 1957, the I n t e r n a t i o n a l Labour O r g a n i z a t i o n adopted 

a convention concerning the p r o t e c t i o n and i n t e g r a t i o n 

of indigenous and other t r i b a l and s e m i - t r i b a l popula­

t i o n s i n independent c o u n t r i e s . "
1

 A r t i c l e XI of the 

convention s t a t e s : 

"the r i g h t of ownership, c o l l e c t i v e o r i n d i v i d u a l , 
of the members of the p o p u l a t i o n concerned over 
the lands which those p o p u l a t i o n s t r a d i t i o n a l l y 
occupy s h a l l be recognized." 

In the South-West A f r i c a n Cases, E t h i o p i a and L i b e r i a 

commenced an a c t i o n a g a i n s t South A f r i c a f o r breach of 

o b l i g a t i o n s connected w i t h i t s mandatory powers. The 

I n t e r n a t i o n a l Court of J u s t i c e dismissed t h e i r c l a i m 

on the b a s i s of "locus s t a n d i " , but i n doing so, the 

c o u r t recognized the sacred t r u s t of c i v i l i z a t i o n . 

"The sacred t r u s t , i t i s s a i d , i s a 'sacred 
t r u s t of c i v i l i z a t i o n ' . Hence, a l l c i v i l i z e d 
n a t i o n s have an i n t e r e s t i n seeing t h a t i t i s 
c a r r i e d o u t . An i n t e r e s t , no doubt; but i n 
order t h a t t h i s i n t e r e s t may take on a s p e c i ­
f i c a l l y l e g a l c h a r a c t e r , the sacred t r u s t i t s e l f 
must be or become something more than a moral 
or humanitarian i d e a l . . . " 

In our submission, i t i s i m p o s s i b l e to m a i n t a i n , i n 

l i g h t of the i n t e r n a t i o n a l commitments o u t l i n e d above, 

t h a t the Mandate System i s the only j u d i c i a l e x p r e s s i o n 

of the sacred t r u s t of c i v i l i z a t i o n . 

1

I n t e r n a t i o n a l Labour Conference, Record of Pr o c e e d i n g s , 
40th Cession (Geneva 1957) 

2

(1966) ICJ Rep. 6;65 (1) AJIL 149 
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I t i s submitted that the sacred t r u s t was i n c o r p o r a t e d 

i n t o and e l a b o r a t e d by Great B r i t a i n ' s c o l o n i a l p o l i ­

c i e s towards the Indians i n the country now c a l l e d 

Canada. The Royal Proclamation of 1763, the t r e a t y -

making, the s p e c i a l r e l a t i o n s h i p between the Indians 

and the B r i t i s h Crown are a l l m a n i f e s t a t i o n s of a pre­

e x i s t i n g s a c r e d t r u s t . This t r u s t continues to b i n d 

B r i t a i n i n i t s o b l i g a t i o n s to the I n d i a n s . As a member 

of the i n t e r n a t i o n a l community, Canada i s a l s o bound to 

conduct i t s a f f a i r s i n keeping w i t h the t r u s t . 

I n t e r n a t i o n a l law has f o r i t s u l t i m a t e f u n c t i o n the 

p r e s e r v a t i o n of the r i g h t s of the i n h a b i t a n t s of one 

p o l i t i c a l community a g a i n s t the encroachments of another 

p o l i t i c a l community.
1

 The key i s e q u i t y . A l l t r e a t y 

arrangements and settlements proceed on the b a s i s of 

e q u i t a b l e assumptions. 

B r i t i s h Law gives the sovereign broad powers of conducting 

i n t e r n a t i o n a l a f f a i r s , i n c l u d i n g making t r e a t i e s . This i s 

done through the instrument of a Royal P r o c l a m a t i o n . The 

Crown i s s u b j e c t to i n t e r n a t i o n a l law i n e x e r c i s i n g t h i s 

p r e r o g a t i v e . 

We w i l l review the nature of the r e l a t i o n s h i p between 

B r i t a i n and the I n d i a n s , as i t has developed and as i t 

e x i s t s today. The thread which connects t h i s r e l a t i o n ­

s h ip which extends over three c e n t u r i e s i s the sacred 

t r u s t . We w i l l show that there have been b e t r a y a l s of 

the t r u s t i n the past; however, the f i n a l b e t r a y a l which 

cannot be broken i s the attempt by the Canadian govern­

ment to o b t a i n from B r i t a i n a p a t r i a t i o n of the Canadian 

c o n s t i t u t i o n i n extinguishment of Indian r i g h t s and s t a t u s . 

1

Cohen, "The Spanish O r i g i n s of Indian Rights i n the Law 
of the United S t a t e s , " (1942) Geo. L. J . 1 at p. 17 





We were the r i c h e s t people i n the w o r l d , we d i d n ' t have 

a penny i n our pocket, but we were the r i c h e s t people i n the 

w o r l d . We had e v e r y t h i n g : we had game, we had f i s h , we had 

e v e r y t h i n g . E v e r y t h i n g was j u s t n a t u r a l , t h a t ' s what we're 

f i g h t i n g about. 

Sam M i t c h e l l , Fountain Band 

The foundation of our 

peoples to the land i s the 

foundation of our sense of 

i d e n t i t y . 

I t i s on the land t h a t 

we recover a sense of who we are. 

Yukon Archives Photo 
TLINGET TREE CARVING indicating tribal land area. 



ii. 

What are the Obligations ? 



I I . What are the Obligations? 10 

Great B r i t a i n began to explore the land known as Canada and to 

strengthen her empire through the r i c h e s of the c o u n t r y . To 

c r e a t e settlements i n Canada she had to reach agreement with the 

Indian Nations who claimed the land and resources as the o r i g i n a l 

i n h a b i t a n t s . In so doing she created o b l i g a t i o n s to the Indian 

N a t i o n s . 

We summarize at the o u t s e t the fundamental o b l i g a t i o n s which 

Great B r i t i a n undertook toward the Indian Nations i n order that 

B r i t i s h settlement could occur i n Canada. The o b l i g a t i o n s are 

contained i n numerous Royal Instruments and d i r e c t i o n s . The 

o b l i g a t i o n s are: 

(a) That t i t l e to I n d i a n land would only be e x t i n g u i s h e d , 

by consent; 

(b) That t i t l e would be ceded through a f a i r and open 

process; once t i t l e was ceded, the p a r t i e s agreed that 

the o b l i g a t i o n s would continue to bind them f o r e v e r . 

(c) That, i n d e a l i n g with the Indian Nations i n Canada, 

The Royal Majesty agreed to continue to t r e a t Indian 

Nations as p r o t e c t e d people with c o l l e c t i v e n a t i o n a l 

s t a t u s , amounting i n modern terms, to a r e c o g n i t i o n to 

the r i g h t to s e l f - d e t e r m i n a t i o n . 

(d) That the T r e a t i e s , entered i n t o between the Royal 

M a j e s t i e s and Indian Nations are l e g a l l y b i n d i n g 

agreements w i t h consequences i n i n t e r n a t i o n a l law. 

We w i l l f u l l y e l a b o r a t e the events and documents which 

demonstrate these o b l i g a t i o n s . 

(a) Indian Lands, unceded, are reserved f o r Indians 
and are not a v a i l a b l e f o r t h i s d i s p o s i t i o n 

T h i s solemn undertaking by the Royal Majesty has been 

c o n t i n u o u s l y r e f e r r e d to and reconfirmed i n laws spanning over 

200 y e a r s . 
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In the A r t i c l e s of C a p i t u l a t i o n o f Quebec 1759 between Great 

B r i t a i n and France, Great B r i t a i n pledged i n S e c t i o n 40 of the 

A r t i c l e s that the Indian a l l i e s would be p r o t e c t e d i n lands which 

they occupy. 

A r t i c l e 40 

The savages or Indian A l l i e s of His Most C h r i s t i a n Majesty, 
s h a l l be maintained i n the lands they i n h a b i t , i f they 
choose to remain there; they s h a l l not be molested on any 
pretense whatsoever, f o r having c a r r i e d arms, and served His 
Most C h r i s t i a n Majesty; they s h a l l have, as w e l l the French, 
l i b e r t y of r e l i g i o n and they s h a l l keep t h e i r m i s s i o n a r y s . 
The a c t u a l V i c a r s G e n e r a l , and the Bishop, when the E p i s o p a l 
See s h a l l be f i l l e d , s h a l l have leave to send to them new 
m i s s i o n a r y s when they s h a l l judge i t necessary. - "Granted, 
except the l a s t a r t i c l e , which has 'been a l r e a d y r e f u s e d . ' " 

B r i t i s h P o l i c y was f o r m a l l y c o d i f i e d and set out i n the Royal 

Proclamation of October 7, 1763, which p r o v i d e d : 

A n d whereas it is just and reasonable, and essential to Our 
Interest and the Security of Our Colonies, that the several N a ­
tions or Tribes of Indians, with whom we are connected, and 
who live under Our Protaction, should not be molested or dis­
turbed in the Possession of such Parts of Our Dominions and 
Territories as, not having been ceded to, or purchased by Us, are 
reserved to them, or any of them as their Hunting Grounds; W e 
do therefore, with the Adv ice of Our Pr ivy Council , declare it 
to be Our R o y a l W i l l and Pleasure, that no Governor or Com­
mander in Chief in any of Our Colonics of Quebec, East Florida, 
or West Florida, do presume, upon any Pretence whatever, to 
grant Warrants or2 Survey, or pass any Patents for Lands beyond 
the Bounds of their respective Governments, as described in their 
Commissions; as also, that no Governor or Commander in Chief 
in any of Our other Colonics or Plantations in America, do 
presume, for the present and until Our further Pleasure be known, 
to grant Warrants of Survey, or pass Patents for any Lands 
beyond the Heads or Sources of any of the Rivers which fall 
into the Atlantick Ocean from the West and North-West, or 
upon any Lands whatever, which not having been ceded to or 
purchased by Us as aforesaid, are reserved to the said Indians 
or any of them. 
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A n d We do further declare it to be Our R o y a l W i l l and 
Pleasure, for the present as aforesaid, to reserve under Our , 
Sovereignty, Protection, and Domin ion , for the Use of the 
said Indians, a l l the Lands and Territories not included wi th in 
the L i m i t s of Our said Three New Governments, or wi th in the 
L i m i t s of the Terr i tory granted to the Hudson's B a y Company, 
as also a l l the Lands and Territories lying to the Westward of 
the Sources of the Rivers which fall into the Sea from the West 
and N o r t h West, as aforesaid; and We do hereby str ict ly for­
b id , on P a i n of Our Displeasure, all Our loving Subjects from 
making any Purchases or Settlements whatever, or taking 
Possession of any of the Lands above reserved, without Our 
especial Leave and Licence for that Purpose first obtained. 

A n d W e do further strictly enjoin and require all Persons 
whatever, who have either wilful ly or inadvertently seated 
themselves upon any Lands wi th in the Countries above de­
scribed, or upon any other Lands , which, not having been 
ceded to, or purchased by Us, are st i l l reserved to the said 
Indians as aforesaid, forthwith to remove themselves from 
such Settlements. 

A n d whereas great Frauds and Abuses have been committed 
in the purchasing Lands of the Indians, to the great Prejudice of 
Our interests, and to the great Dissatisfaction of the said Indians; 
in order therefore to prevent such Irregularities for the future, 
and to the E n d that the Indians may be convinced of Our Justice, 
and determined Resolution to remove all reasonable Cause of 
Discontent; W e do with the Adv ice of Our Pr ivy Counci l , strictly 
enjoin and require that no private Person do presume to make 
any Purchase from the said Indians of any Lands reserved to the 
said Indians, within those Parts of Our Colonies where W e have 
thought proper to allow Settlements; but that if, at any Time, 
any of the said Indians should be inclined to dispose of the said 
Lands, the same shall be purchased only for Us , in Our Name, 
at some Publ ick Meeting or Assembly of the said Indians to be 
held for that Purpose by the Governor or Commander in Chief of 
our Colonies respectively, within which they shall lie; and in 
Case they shall lie within the Limits of any Proprietary Govern­
ment, they shall be purchased only for the Use and in the Name 
of such Proprietaries, conformable to such Directions and Instruc­
tions as W e or they shall think proper to give for that Purpose: 
A n d W e do by the Adv ice of Our Pr ivy Council , declare and 
enjoin, that the Trade with the said Indians shall be free and open 

to all Our Subjects whatever; provided that every Person, who 
may incline to trade with the said Indians, to1 take out a Licence 
for carrying on such Trade from the Governor or Commander 
in Chief of any of Our Colonics respectively, where such Person 
shall reside; and also give Security to observe such Regulations 
as W e shall at any Time think fit, by Ourselves, or by Our Com­
missaries to be appointed for this Purpose, to direct and appoint 
for the Benefit of the Said Trade ; A n d W e do hereby authorize, 
enjoin, and require the Governors Commanders in Chief of all 
Our Colonies respectively, as well those under Our immediate 
Government as Those under the Government and Direction of 
Proprietaries to giant such Licence, without Fee or Reward, 
taking especial care to insert therein a Condition, that such Licence 
shall be void, and the Security forfeited, in case the Person to 
whom the same is granted, shall refuse or neglect to observe such 
Regulations as W e shall think proper to prescribe as aforesaid. 
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The Royal Proclamation of 1763 was presented to the Indian 

Nations by the Royal Majesty i n the form of a b i n d i n g o f f e r to 

p r o t e c t Indian lands (as d e f i n e d i n the Royal Proclamation) and 

to p r o t e c t the Nations g e n e r a l l y . This o f f e r of p r o t e c t i o n 

became f o r m a l l y b i n d i n g on B r i t a i n as i t was accepted and r e l i e d 

upon by the Indian N a t i o n s . We submit that these b i n d i n g 

o b l i g a t i o n s were c o n s i s t e n t with to the o b l i g a t i o n s assumed by 

B r i t a i n under the Sacred t r u s t of c i v i l i z a t i o n . 

One c l e a r r e f l e c t i o n of these r e p r e s e n t a t i o n s made to the Indian 

Nations by Great B r i t a i n i s found i n a document e n t i t l e d "To the 

C h i e f s and W a r r i o r s , defeated by the confederated I n d i a n Nations 

of the Ottawas, Chippeways, Potowatamies, Hurons, Shawanese, 

Delawares, T u r t u r s , and the S i x Nations" M o n t r e a l , March 10, 

1771. Her Majesty the Queen convened Indian N a t i o n s i n response 

to p o l i t i c a l pressure by the Indian people c l a i m i n g that Indian 

t e r r i t o r y was being s e t t l e d without f i r s t being ceded. The 

speech of His E x c e l l e n c y Lord Dorchester answers I n d i a n 

a s s e r t i o n s : 
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While the terms of the Royal Proclamation became a b i n d i n g 

o b l i g a t i o n to Indian N a t i o n s , Great B r i t i a n a l s o i n c o r p o r a t e d the 

terms i n t o the laws governing her non-Indian s u b j e c t s . In f a c t , 

the Royal Proclamation was honored both i n the l e t t e r and the 

s p i r i t of the terms by the I m p e r i a l a d m i n i s t r a t i o n over I n d i a n 

A f f a i r s up to the year 1867. 

The Proclamation was embodied i n Im p e r i a l I n s t r u c t i o n s to the 

B r i t i s h Governors of the C o l o n i e s . For example the I n s t r u c t i o n s 

to James Murry Esquire December 7 1763, the Captain General and 

Governor i n Chief over the Province of Quebec and America r e f l e c t 

terms which are repeated o f t e n i n Royal I n s t r u c t i o n s : 
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As w e l l as i n s t r u c t i n g Her Majesty's o f f i c e r s , Minutes of 

D e c i s i o n of the Ex e c u t i v e Counsel enforced the law embodied in 

the Royal P r o c l a m a t i o n . For example, the C o u n c i l Chamber in the 

C a s t l e of S t . Louis i n the C i t y of Quebec on Monday the 26th day 

of December 1866, ordered and proclaimed as f o l l o w s : 

Whereas advices have been received that several unprovoked violences and furthers 

have been committed upon the Indians under his Majestys Protection in the Countrys 

adjoining to His Majestys provinces in South America, and that Settlements have been 

lade in the said Countrys beyond the limits prescribed by his Majestys Royal procla-

mation of 1763, in the grounds therein allotted to the Indians: whereby the said 

Indians have been greatly and justly discontented: His Excellency The Lieutenant 

Governor and Council of this Province do hereby Strictly enjoin and command all the 

Inhabitants of the same to avoid every occasion of giving the Indians offence, and 

to treat then as Freinds & Brothers initiated to His Majestys Royal protection, if any 

of the said Inhabitants have tade any Settlements on the Indian Grounds, to abandon 

them without delay, under pain in case of Failure herein, of being prosecuted as Dis¬

turbers of the peace of the province with the utmost rigour of the Law. 

L e g i s l a t i v e acts concerning the r e l a t i o n s h i p between Indians and 

non-Indian were brought i n l i n e w i t h the Royal P r o c l a m a t i o n . In 

an Ordinance to prevent the s e l l i n g of s t r o n g l i q u o r to the 

Indians i n the P r o v i n c e o f Quebec, SLC1777, Chapter V I I (17GEO 

I I I ) i t s t a t e s : 

NO PERSON TO 
SETTLE IN ANY 
INDIAN COUN-
TRY OR VILLAGE 
WITHOUT A LI-
CENCE. UNDER 
A PENALTY OF 
£10 FOR THE 1ST 
OFFENCE AND 
£20 FOR THE 2ND. 

I I I . F r o m and after the p u b l i c a t i o n o f this O r d i n a n c e , i t s h a l l no t be l a w f u l 
for any person to settle m a n y Indian v i l l a g e or in any I n d i a n c o u n t r y w i t h i n this 
P r o v i n c e , without a L i c e n c e in w r i t i n g from the G o v e r n o r , L i e u t e n a n t G o v e r ­
nor , or C o m m a n d e r - i n - C h i e f o f the P r o v i n c e for the t ime b e i n g , u n d e r a p e n a l t y 
o f T e n pounds for the first offence, a n d T w e n t y pounds for the second , a n d every 
o ther subsequent offence. 

The wording of S e c t i o n I I I echoes Part 4 of the Royal 

Proclamation which s t a t e s that i n order to enter i n t o Indian 

t e r r i t o r y f o r the purpose of t r a d i n g , non-Indians had to o b t a i n a 

l i c e n c e from the Crown. 
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In an Act to e x p l a i n and amend "an Act to ordinance f o r promoting 

the Inland n a v i g a t i o n and to promote the trade to Western Canada 

31GE0III Cap. 1, (1791) i t s t a t e s : 

Province 
How the trade may be re-strained 

4. Provided always nevertheless,and be i t enacted,etc, that 

i t shall and may be lawful for His Excellency the Governor or 

Commander-in-Chief, for the time being, by and with the 

advice and consent of His Majesty's Council, to r e f r a i n the 

trade and commerce., to any p a r i or place of the said western 

countries and inland territories, and regulate the same with any 

of the Indian tribes or nations, or other inhabitants thereof, 

31 GEO III,. CAP 1, (1971) 23 

a n d l i k e w i s e to r e s t r a i n and regulate the sale and d i s t r i b u t i o n 

o f s p i r i t u o u s l i q u o r s , i n a l l f o r t s and g a r r i s o n s , and other places 

w h e r e I n d i a n s r e s o r t , and of arms, a m m u n i t i o n and o t h e r war­

l i k e or n a v a l stores, when and so o f t e n as the p u b l i c s a f e t y a n d 

peace m a y r e q u i r e , d e c l a r i n g the same from t i m e to time b y 

p r o c l a m a t i o n u n d e r the G r e a t S e a l . 

G. A n d whereas, i t is made p e n a l to settle i n the I n d i a n 

v i l l a g e s w i t h o u t license, by an A c t or O r d i n a n c e , e t c (17 Geo. 3. 

cap. 7), be i t f u r t h e r enacted, etc., t h a t n o t h i n g i n the s a i d 

A c t shall be deemed to affect such as are l a w f u l l y e m p l o y e d i n 

the i n l a n d commerce, or such as report to this p r o v i n c e , w i t h 

the i n t e n t i o n bona fide of s e t t l i n g the waste lands of the C r o w n , 
a n d w h o are i n the course to c o n f o r m to the r e g u l a t i o n s by the 

G o v e r n m e n t f o r that purpose made a n d e s t a b l i s h e d , and s h a l l 

so d e c l a r e u p o n oa t h , when t h e r e u n t o r e q u i r e d , or to a n y other 

H i s Majesty's liege subjects, b u t to such o n l y as, not b e i n g H i s 

Majesty's subjects, s h a l l a r r i v e at a n y p o r t , post or place where 

any M a g i s t r a t e m a y r e s i d e , a n d s h a l l n ot w i t h i n t w e n t y - f o u r 

h o u rs t h e r e a f t e r , take the oath of a l l e g i a n c e to the B r i t i s h 

C r o w n , b e i n g r e q u i r e d , and s h a l l r e f u s e to t a k e the oath i l l 

t h i s clause first a f o r e m e n t i o n e d ; such d e f a u l t e r shall i n c u r a 

p e n a l t y o f £ 1 0 , a n d m a y be committed and proceeded against 

as concerned i n i l l i c i t trade. 

The ordinance 
of 1777, not to 
affect persons 
employed in 
the inland 
commerce or 
those settling 
on the waste 
lands of the 
Crown. 

Once again P a r t 4 of the Royal Proclamation i s echoed. 

Various r e p o r t s and l e t t e r s from Her Majesty's servants i n Canada 

r e f l e c t the progress of d i s p o s i n g of Indian l a n d . From J.G. 

Simcoe to Henry Dundas March 10, 1792 we f i n d Mr. Simcoe 

r e p o r t i n g : 
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I have therefore to sollicit from you in such mode as you shall deem proper an 

Explanation upon this S u b j e c t . — a n d I am very anxious for your directions by 

the very earliest opportunity in Consequence of i t appearing to me to be of infinite 

importance to the Prosperity of The Colony of Upper Canada to purchase a tract 

of L and from the Indians of which I shall subjoin a more particular description. 

In accomplishing this purchase, of whose advantages T h e C i v i l G overnment 

of Upper Canada must naturally be The best Judge & certainly responsible to H i s 

Majesty's M i n i s t e r s for the propriety of the A c t , it does not appear to me to be 

proper or usual that such C i v i l Government should be subordinate to the Officer 
who shall Command in Chief H i s Majesty's Forces i n America, but that directions 

should be issued by its own A u t h o r i t y to the Superintendent General of Indian 

Affairs to carry into E x e c u t i o n The Orders agreeable to the General S p i r i t of his 

Instructions, and in the customary manner of his own department. 

The L a n d I allude to is situated on a C a r r y i n g Place from Sturgeon B a y
1 

into another part of the Lake Huron to avoid the doubling of a dangerous P o i n t i n 

Lake H u r o n . I am very sorry that the distance I am from Upper Canada & i n 

tr u t h the very l i t t l e information that any traders can give except on those p a r t i c u l a r 

points i n which they are interested, prevent me from offering a more decisive 

opinion upon The S i t u a t i o n i n T h a t C o u n t r y , but I have met wit h nothing but what 

confirms me i n The propriety of The plans which I have heretofore submitted 

to you. 

I do myself the Honor of enclosing to you a Sketch of part of Upper Canada 

by which you w i l l see where the Indian T i t l e is extinct by B r i t i s h purchases &. 

where i t exists in its original possessors. 

The L a n d which I wish to purchase to form in a l l views a most desirable 

Settlement is d i s t i n c t l y coloured. 

I conceive that the present Summer will afford a proper opportunity for The 

accomplishment of T h i s purchase as a number of Indians w i l l necessarily be as­

sembled to receive T h e i r customary presents & w i l l be ful l y acquainted that the 

new Government or Upper Canada wil l not suffer any encroachment to be made 

upon The L a n d which they have not sold, but which will be preserved for their 

comfort & satisfaction, a reservation that in my Judgment will be highly advan­

tageous to Upper Canada I have also marked the Lands which have been promised 

to Brant & other Indians. They have been surveyed for T h a t purpose & I 

have given h i m assurances that i t w i l l be the earliest Object of my care to f u l f i l l 

Lord Dorchester's intentions in that respect. I conceive ft to be p a r t i c u l a r l y im­

portant that one of the first Acts of my A d m i n i s t r a t i o n w i l l be the T r i a l of two 

Indians connected w i t h this Chief on a charge of M u r d e r . 

I do myself the honor of enclosing a Copy of Sir John Johnson's Commission 

together with the Extract to which I allude. 

I have the honor to be with the utmost respect, 

S i r , 

Y o u r most Obedient and f a i t h f u l Servt. 

J . G. SIMCOE. 

To the R t . Honble. H e n r y Dundas, 

one of his Majesty's principal Secretaries of State, &c. 

Whi t e h a l l . 

Endorsed:—Quebec, 10th March, 1792. Lieut. GOVR. Simcoe (No. 5). R. 18 
May. (Three inclosures.) 

The map which accompanied h i s l e t t e r showed how far the purchase 

of Indian lands had progressed. 
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Kosampson Apr i 1 1850 

Sweng Whung A p r i l 1 850 

C h i l c o w i t c h Apr i 1 1 850 

Whyuomilth A p r i l 1 850 

Che-Ko-neim April 1850 

Soke May 1 850 

Kaykyaaken May 1850 

Cheaihaytsun May 1 850 

Queakar Feb. 1851 

Quakedlth Feb. 1851 

Sannich Feb. 1852 

Saanich Feb. 1 852 

Saalequun Dec. 1854 

As a r e s u l t of the Crown's o b l i g a t i o n to p r o t e c t unceded Indian 

lands w h i l e s e t t l i n g those areas which had been ceded, two 

d i s t i n c t c a t a g o r i e s of land laws developed i n the Dominion of 

Canada. 

One s t r a i n saved Indian t i t l e to t h e i r lands pursuant to the 

p r o v i s i o n s of the Royal Proclamation of 1763. The other s t r a i n 

provided f o r the d i s p o s i t i o n of lands p r o p e r l y ceded. T h i s 

p a t t e r n i s present i n every major C o n s t i t u t i o n a l Act p r i o r to and 

i n c l u d i n g 1 867 .
 1 

1

The Quebec Act of 1774 S e c t i o n 3 saves the Royal Proclamation as 
a v a l i d law w h i l e S e c t i o n s 8 and 9 deal with d i s p o s i t i o n of 
l a n d s . S i m i l a r l y the C o n s t i t u t i o n a l Act of 179 1 p r o v i d e s i n 
S e c t i o n 33 a saving p r o v i s i o n p e r m i t t i n g the f u l l force and 
o p e r a t i o n of the Royal Proclamation of 1763, while s e c t i o n 36, 
S e c t i o n 4 1 to 43 s e t s up p r o v i s i o n s r e s p e c t i n g the settlement of 
the land a l r e a d y ceded. In the Union Act 1840 S e c t i o n 66 
s p e c i f i c a l l y saves the o p e r a t i o n of the Royal Proclamation while 
Sections 42, 45, 46, 52, 53, 54, 55 and 57 act to a d m i n i s t e r 
r i g h t s over lands ceded. 
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The l e t t e r from J.G. Simcoe r e f e r s to a process of a c q u i r i n g land 

from the Indian by c e s s i o n . In f a c t many T r e a t i e s of c e s s i o n had 

been entered i n t o p r i o r to 1763, r e f l e c t i n g B r i t i s h p o l i c y which 

was u l t i m a t e l y embodied i n the Royal P r o c l a m a t i o n . A f t e r 1763, 

other T r e a t i e s were ne g o t i a t e d with the I n d i a n N a t i o n s , again i n 

keeping with the Royal P r o c l a m a t i o n . These are set out below. 

Martimes T r e a t i e s of 1 693 F o r t W i l l i a m Henry 
of 1713 Portsmouth 
of 1 71 7 Georgetown 
of 1 725 Boston 

of 1728 No 239 A n n a p o l i s Royal 

of 1749 S t . Johns 

of 1 752 H a l i f a x 

of 1794 Miramich 

Fort Stanwix 1768 

Treaty No. 1 Aug. 3, 1 871 

2 Aug. 2, 1 871 

3 Oct. 3, 1873 

4 Sept. 15, 1 874 

5 Sept. 20, 1875 
6 Aug. 23, Aug. 28, Sept. 9, 1876 
7 Sept. 22, 1 877 

8 June 21, 1 899 

9 J u l y 1 905 
10 Aug. 1 906 

11 June 1921 

Robinson - S u p e r i o r S e p t . 7, 1850 

Robinson - Huron Sept. 9, 1850 

M a n i t o u l i n I s l a n d Oct. 1862 

W i l l i a m Treaty - Chippewa Oct. 1923 

- M i s s i s s a g u a Nov. 1923 
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At d i f f e r e n t times d i s p u t e s would a r i s e over lands which were 

wanted f o r settlement by non-Indians but which were unceded i n 

Upper Canada. The Ex e c u t i v e C o u n c i l (which in present day terms 

i s the Ontario Court of Appeal) had the a u t h o r i t y to hear such 

p e t i t i o n s and determine the questions of law. 

One d e c i s i o n of the Ex e c u t i v e C o u n c i l was recorded i n the Minutes 

of U e c o s i , December 1, 1766. 

"The p e t i t i o n of Marie Joseph P h i l e b o t being read 
p r a y i n g f o r a grant of 20,000 acres of Land i n 
pursuance of His Majestys order i n C o u n c i l dated 18th, 
June, 1766, d i r e c t e d to the Governor and Commander in 
c h i e f of t h i s p r o v i n c e o r d e r i n g them to make such grant 
under the C o n d i t i o n s and R e s t r i c t i o n s t h e r e i n 
expressed, and p r a y i n g that those Lands may be assigned 
at Restigouche, and t h a t he may be r e l i e v e d of c e r t a i n 
c o n d i t i o n s mentioned i n h i s Majestys s a i d o r d e r . The 
Committee have taken the same i n t o c o n s i d e r a t i o n and 
are of Opinion the Lands so prayed to be assigned a r e , 
or are claimed to be the property of the I n d i a n s , and 
usch by His Majestys express command as set f o r t h i n 
h i s proclamation i n 1763, not w i t h i n t h e i r power to 
grant ; the Committee are f u r t h e r of Opinion that they 
are r e s t r a i n e d by H i s Majestys s a i d order from g r a n t i n g 
Lands but upon the C o n d i t i o n s t h e r e i n c o n t a i n e d . . . " . 

The d e c i s i o n i n the p e t i t i o n of Marie P h i l e b o t i s c o n s i s t e n t with 

l a t e r trends i n the law. Between 1763 and 1840 white s e t t l e r s 

p e t i t i o n e d the government f o r grants of l a n d , and i n every case 

where the p e t i t i o n r e l a t e d to unceded lands the p e t i t i o n e r s were 

advised that those lands were "not w i t h i n the g i f t of the Crown" 

or were "not a v a i l a b l e f o r d i s p o s i t i o n " since they had not yet 

been surrendered by the I n d i a n s . On occasion the Lands Boards 

r e f e r r e d such p e t i t i o n s to the Executive C o u n c i l f o r r u l i n g s . 

The Executive C o u n c i l , w i t h the Lieutenant Governor and the Chief 

J u s t i c e s amongst i t s members, i n v a r i a b l y r u l e d that the Crown had 

no a u t h o r i t y under the law to deal with unsurrendered Indian 

l a n d s . 
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In a l i n e of On t a r i o Cases, Indian land r i g h t s and Government 

grants c o n f l i c t e d because of conf u s i o n over the exact d e s c r i p t i o n 

of lands surrendered under a T r e a t y . B r i e f l y , i n 1784 a Treaty 

was made i n Ontario by the Indians surrendering land w i t h i n an 

area which was de s c r i b e d as contained w i t h i n a l i n e drawn to 

i n t e r s e c t w i t h a r i v e r . Grants were made w i t h i n the t e r r i t o r y 

which was supposedly surrendered . When the s e t t l e r s wanted to 

take p o s s e s i o n , i t was discove r e d that the l i n e , d i d not 

i n t e r s e c t w i th the r i v e r . The Government approached the Indians 

who agreed i n 1792 to a f r e s h t r e a t y i n c o r p o r a t i n g a proper 

d e s c r i p t i o n . T h i s d e s c r i p t i o n cut down the amount of t e r r i t o r y 

ceded and d i s p u t e s arose as to whether the previous grants were 

v a l i d . I t was held that grants w i t h i n the area confirmed by the 

Indians as surrendered were v a l i d . However, the Exe c u t i v e 

C o u n c i l r u l e d t hat grants made i n the area not p r o p e r l y 

surrendered were void.
1 

In connection with a d i f f e r e n t but contemperaneous s i t u a t i o n , 

Captain Joseph Brant was advised i n 1792 by the Surveyor G e n e r a l , 

upon the d i r e c t i o n of the Lieutenant Governor, that no settlement 

could take place and no grants could l e g a l l y be made without a 

t r e a t y with the Indians ceding the l a n d . 

Thus i t i s c l e a r that between 1763 and 1840 Indian t i t l e was 

c a r e f u l l y p r o t e c t e d under B r i t i s h law. There i s no evidence to 

i n d i c a t e that the Indian i n t e r e s t was i n any way a l t e r e d between 

1840 and 1867. In 1867 l e g i s l a t i v e c o n t r o l over Indian's a f f a i r s 

was t r a n s f e r r e d to the Parliament of the Dominion of Canada by 

Se c t i o n 91(24) of the B.N.A. Act (U.K.) which provided that 

Canada (and not any of the Provinces) would have j u r i s d i c t i o n 

over "Indians and Lands Reserved f o r I n d i a n s " . 

1

See d e c i s i o n of Executive C o u n c i l , 1793 
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The Act f u r t h e r provided by S e c t i o n 109 that the P r o v i n c e s would 

r e t a i n the " l a n d s , mines, mine r a l s and r o y a l t i e s " but "subject to 

any t r u s t s e x i s t i n g i n r e spect thereof and to any i n t e r e s t other 

than that of the Provinces i n same". 

The J u d i c i a l committee of the P r i v y C o u n c i l has determined that 

the I n d i a n t i t l e to the use and enjoyment of the unsurrendered 

lands i s a " i n t e r e s t other than that of the P r o v i n c e " . 

A t t o r n e y General f o r Quebec v. Attorney General f o r Canada 
(the S t a r r Chrome Case) (1921) 1 AC. 401(PC) 

Thus the B r i t i s h North America Act of 1867 d i d not change the 

e f f e c t of the Royal Proclamation on Indian t i t l e . In f a c t the 

p r o v i s i o n s of the Royal Proclamations were r e f l e c t e d i n the 

B r i t i s h North America Act through the v e h i c l e s of S e c t i o n 91(24) 

and S e c t i o n 109. The o b l i g a t i o n s p r e - e x i s t i n g the Royal 

Proclamation as embodied i n that Instrument and subsequent 

T r e a t i e s are t r u s t r e s p o n s i b i l i t i e s r e f l e c t e d i n S e c t i o n 109. 

The E x i s t a n c e of The Royal Proclamation i n Law Today 

Throughout the years from 1763 to the present the Royal Proclama­

t i o n continues to have the f o r c e of law of Canada. We r e p e a l 

that i t i s our p o s i t i o n that the Royal Proclamation i s not the 

source of Indian Rights i n Canada, but i s an embodiment of 

p r e - e x i s t i n g r i g h t s . 

The c o n t e n t ious S t a t u t e s which some argue have n u l l i f i e d the 

e f f e c t of the Royal Proclamation are the C o l o n i a l Laws V a l i d i t y 

Act of 1868 the Statute of Westminster, 193 1 and the amendment to 

the BNA A c t , 1949. S e c t i o n 1 of the C o l o n i a l Laws V a l i d i t y Act 

d e f i n e d c o l o n i a l laws, as i n c l u d i n g : 

"Laws made f o r any colony e i t h e r by such l e g i s l a t u r e as 
a f o r e s a i d or by Her Majesty i n C o u n c i l . " 
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Through the o p e r a t i o n of S e c t i o n 2, B r i t i s h Acts of Pa r l i a m e n t 

having i n the c o l o n i e s the force of s t a t u t e o v e r r i d e l o c a l law. 

The Royal P r o c l a m a t i o n has the force of s t a t u t e and t h e r e f o r e 

survived the C o l o n i a l Law V a l i d i t y A c t . (King v. Lady McMaster 

(1926) Ex. C.R. 68. ) 

Thus between 1868 and 1931, as a matter of law, the Royal 

Proclamation was not repealed nor could the Proclamation be 

repealed by l o c a l l e g i s l a t i o n , unless a u t h o r i z e d by an I m p e r i a l 

A c t . 

The Sta t u t e of Westminster was then passed i n 1931. I t made 

f e d e r a l l e g i s l a t i o n o v e r r i d e c o n f l i c t i n g law i n the United 

Kingdom and f u t u r e Acts of the United Kingdom were no longer 

a p p l i c a b l e i n Canada. The only exception to that general r u l e i s 

found i n s e c t i o n 7 which exempts the B r i t i s h North America Acts 

1867 to 1930 from being amendable by the f e d e r a l government of 

Canada. The Parliament of the United Kingdom alone has Supreme 

power over those A c t s . In our submission the Royal Proclamation 

i s not a f f e c t e d by t h i s S t a t u t e on the b a s i s of three a l t e r n a t i v e 

arguments. 

F i r s t l y , the complete o b l i g a t i o n s of the Crown as set out i n the 

Royal Proclamation and the T r e a t i e s were not delegated to the 

Federal Government i n 1867 or subsequently. Only l e g i s l a t i v e and 

a d m i n i s t r a t i v e power, to be e x e r c i s e d i n accordance with the 

p r i n c i p l e s of the P r o c l a m a t i o n , were t r a n s f e r r e d . The substance 

of the Proclamation d i d not come w i t h i n f e d e r a l amending power. 

Secondly, the B.N.A. Act i n S e c t i o n 91 (24) and S e c t i o n 109, 

u n a l t e r a b l e by the S t a t u t e of Westminster, i n c o r p o r a t e s the Royal 

Proclamation i n i t s f u l l e s t sense. 
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T h i r d l y , i n respect to T r e a t i e s , i t i s submitted that the Royal 

proclamation could not be u n i l a t e r a l l y assigned by the Crown to 

the Federal Government. As t h i s would r e q u i r e the consent of the 

Indian Nations who agreed to cede t h e i r r i g h t s i n exchange f o r 

the f u l f i l l m e n t of the o b l i g a t i o n s . With r e s p e c t to non-treaty 

areas, the Crown has never shown i t s i n t e n t i o n to leave 

u n f u l f i l l e d the ten e t s of i t s Royal P r o c l a m a t i o n . These 

o b l i g a t i o n s are to be f u l f i l l e d i n the f u t u r e . 

In the 1949 amendment to the BNA Act the I m p e r i a l Parliament gave 

the Parliament of Canada the power to amend the C o n s t i t u t i o n of 

Canada under S e c t i o n 91 (1): 

"except as regards matters coming w i t h i n the c l a s s e s of 
subj e c t s by t h i s Act as signed e x c l u s i v e l y to the 
L e g i s l a t u r e s of the Province or as regards r i g h t s and 
p r i v i l e g e s by t h i s or any other C o n s t i t u t i o n a l Act 
granted or secured to the l e g i s l a t u r e or the Government 
of a P r o v i n c e . . . " (emphasis added) 

In our submission t h i s power does not enable the Federal 

Government, at p r e s e n t , to amend or a l t e r the r i g h t s enshrined i n 

the Royal P r o c l a m a t i o n . In a d d i t i o n to r e p e a t i n g arguments one 

and two above, we f u r t h e r submit that the s t r u c t u r e of the BNA 

Act d i v i d e s j u r i s d i c t i o n between the f e d e r a l government (S. 91) 

and the p r o v i n c i a l government (S. 92). I t i s s e t t l e d law i n 

Canada that a l l j u r i s d i c t i o n i n Canada i s d i v i d e d between the two 

l e v e l s of government and i s contained w i t h i n i t s c l a s s e s of 

sub j e c t s enumerated i n the A c t . In other words, the powers 

conferred i n the BNA Act are p l e n a r y . At the present time i t i s 

not w i t h i n the l e g i s l a t i v e competence of the Federal Government 

to a b o l i s h i t s Indian i n t e r e s t as expressed i n S e c t i o n 91 (24) 

because, u n l i k e the other enumerated subject m a t t e r s , the 

j u r i s d i c t i o n over Indians i s a delegated one and a delegate 

cannot e l i m i n a t e the s u b j e c t matter of i t s duty. 
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A c c o r d i n g l y , at the present time Great B r i t a i n holds the f i n a l 

l e g i s l a t i v e a u t h o r i t y to confer j u r i s d i c t i o n on the Federal 

Government to amend or a l t e r the Royal P r o c l a m a t i o n . While t h i s 

may have consequences i n i n t e r n a t i o n a l law the f e d e r a l government 

i s a s k i ng B r i t a i n to do j u s t t h at i n i t s p a t r i a t i o n p r o p o s a l . 

A l t e r n a t i v e l y , i t i s our submission that the Royal Crown placed the 

fu t u r e d i s p o s a l of the proper t y r i g h t s of the Indian Nations i n i t s 

s o l e and abs o l u t e c o n t r o l and t h i s c o n t r o l has s u r v i v e d a l l l o c a l 

laws and c o n s t i t u t i o n a l . 

East Indian Company v. Syed A l l y (1827 Moo Ind. App. 555 
P.C. ) 

Singh v. Sec r e t a r y of S t a t e , (1874) LR2 Ind. App. 38 P.C. 

S e c r e t r y of St a t e v. R a j b a i , (1915) LR42 Ind. App. 229 
P.C. 

B r i t a i n must e x p r e s s l y confer these power of d i s p o s a l on the 

Federal Government, which i t hasn't done. 

b) T i t l e to Indian Land w i l l be ex t i n g u i s h e d by consent and 
through a f a i r and open p r o c e s s . Once t i t l e was ceded, the 
p a r t i e s agreed that the o b l i g a t i o n s would continue to bind them 
fo r e v e r . 

Great B r i t a i n ' s d u t i e s concerning the procedure to be fo l l o w e d in 

e x t i n g u i s h i n g Indian t i t l e s i s c l e a r l y s p e l l e d out i n the Royal 

P r o c l a m a t i o n , i n r e p r e s e n t a t i o n s made at t r e a t y making and in 

i n t e r n a t i o n a l law. 

The Royal Proclamation 1763 set f o r t h the r u l e , 

We do with the Advice of Our P r i v y C o u n c i l , s t r i c t l y 
e n j o i n and r e q u i r e that no p r i v a t e Person do presume to 
make any Purchase from the s a i d Indians of any Lands 
reserved to the s a i d I n d i a n s , w i t h i n those P a r t of Our 
Colonies where We have thought proper to a l l o w 
Settlements; but that i f , at any Time, any of the s a i d 
Indians should be i n c l i n e d to dispose of the s a i d Lands, 
the same s h a l l be purchased only f o r Us, in Our Name, at 
some P u b l i c k Meeting or Assembly of the s a i d Indians to 
be held f o r that Purpose by the Governor or Commander i n 
Chief of our Colonies r e s p e c t i v e l y , w i t h i n which they 
s h a l l l i e ; 
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The proclamation procedure was g e n e r a l l y followed i n the t r e a t y 

making process and has been incorporated i n the Indian Act 

p r o v i s i o n s d e a l i n g w i t h surrendered l a n d . 

Great B r i t a i n ' s o b l i g a t i o n s to p r o t e c t the agreements reached was 

w e l l represented by Alexander M o r r i s , L i e u t e n a n t - G e n e r a l , October 

14, 1873 i n r e p o r t i n g on the Northest Angle T r e a t i e s : 

"We ap o l o g i z e d f o r the number of questions put me, 

which occupy the space of some hours and then the 

p r i n c i p l e spokesmen, Mawedopenais, came forward and 

drew o f f h i s gloves and spoke as f o l l o w s : 

'Now you see me stand before you a l l . What has 
been done here today, has been done openly before 
the Great S p i r i t , and before the n a t i o n , and I 
hope that I may never hear anyone say that t h i s 
t r e a t y has been done s e c r e t l y . And now, i n 
c l o s i n g t h i s C o u n c i l , I take o f f my g l o v e , and 
I'm g i v i n g you my hand, I d e l i v e r over my 
b i r t h r i g h t , and l a n d , and i n t a k i n g your hand I 
hold f a s t a l l the promises you have made, and I 
hope that they w i l l l a s t as long as the sune goes 
round, and the waters flow, as you have s a i d . ' 

To which I r e p l i e d as f o l l o w s : 

'I accept your hand, and with i t the l a n d , and 
w i l l keep a l l my promises, i n the f i r m b e l i e f 
that the t r e a t y now; to be signed w i l l bind the 
red man and the white man together as f r i e n d s 
f o r e v e r . ' " 
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(c) That i n d e a l i n g w i t h the Indian Nations i n Canada, the Royal 
M a j e s t i e s agreed to continue to t r e a t Indian Nations as 
p r o t e c t e d people with c o l l e c t i v e n a t i o n a l s t a t u s , amounting 
i n modern terms to a r e c o g n i t i o n of the r i g h t to 
s e l f - d e t e r m i n a t i o n . 

We w i l l l a t e r c i t e examples of the r e p r e s e n t a t i o n s commonly made 

to the Indian Nations by the Treaty Commissioners as to t h e i r 

a u t h o r i t y from the Royal Majesty. S u f f i c e i t at t h i s p o i n t to 

deal with the corresponding B r i t i s h r e c o g n i t i o n of the Indian 

s o v e r n i g n t y . 

With respect to Treaty No. 3 (October 3, 1873) the Lieutenant 

Governor Alexander Mor r i s met the Indians who were bearing a 

banner and the Union J a c k . A dance was performed i n h i s honour, 

and the pipe of peace was smoked. The t r e a t y making process was 

prolonged i n t h i s i n s t a n c e because there were a number of Indian 

Nations p r e s e n t , and the l e a d e r s h i p appeared to be d i v i d e d . The 

Lieutenant Governor r e p o r t e d : 

" I then t o l d them that I had known a l l along they were not 
u n i t e d as they had s a i d ; that they ought not to a l l o w a few 
C h i e f s to prevent a t r e a t y , and that I wished to t r e a t with 
them as a Nation and not with separate bands as they would 
otherwise compel me to do."

1 

A f t e r the Indians met i n C o u n c i l , t h e i r r e p r e s e n t a t i v e Chief 

u l t i m a t e l y came to terms with the r e p r e s e n t a t i v e s of the Queen. 

The numbered t r e a t i e s 1 to 7 were tran s m i t t e d by L i e u t e n a n t 

Governor M o r r i s to the Right Honourable E a r l of D u f f e r i n i n 

1880. A f t e r reproducing the t e x t s of the t r e a t i e s and the 

n e g o t i a t i o n s he deals w i t h the a d m i n i s t r a t i o n of the T r e a t i e s : 

" I remark i n the f i r s t place that the p r o v i s i o n s of these 
t r e a t i e s must be c a r r i e d out with the upmost good f a i t h and 
the n i c e s t e x a c t n e s s . The Indians of Canada have...an 
a b i d i n g confidence i n the government of the Queen, or the 
Great Mother, as they s t y l e her. This must not, at a l l 
hazards, be shaken. I t can be e a s i l y and f u l l y 
m a i ntained."

2 

1

I b i d , at page 49. 
2

I b i d , page 285. 
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With respect to the C h i e f s and C o u n c i l l o r s he s a i d : 

"They should be s t r o n g l y impressed with the b e l i e f t h at they 
are o f f i c e r s of the Crown, and that i t i s t h e i r duty to see 
that the Indians of t h e i r t r i b e s obey the p r o v i s i o n s of the 
t r e a t i e s . "

1 

And a f t e r c i t i n g one case i n p o i n t he s t a t e s ; 

"This case a f f o r d s an i l l u s t r a t i o n of the value of the 
r e c o g n i t i o n of the C h i e f s of the v a r i o u s Bands and 
shows of how much advantage, i t i s to the crown to 
possess so l a r g e a number of Indian o f f i c i a l s duly 
recognized as such, and who can be i n s p i r e d w ith a 
proper sense of t h e i r r e s p o n s i b l i t y to the Government 
and to t h e i r Bands, as w e l l as to o t h e r s . 

Through these t r e a t i e s the va r i o u s Indian Nations ceded 
t e r r i t o r y from Lake S u p e r i o r to the foot of the Rocky 
Mountains, saving r e s e r v a t i o n s f o r t h e i r own use, and 
the r i g h t of the Indians to hunt the ceded t e r r i t o r y 
and to f i s h i n the waters t h e r e o f , excepting such 
p o r t i o n s of the t e r r i t o r y as passed from the crown i n t o 
the occupation of i n d i v i d u a l s or otherwise." 

An example of the commissioners wanting to be sure the c h i e f s 

acted i n a r e p r e s e n t a t i v e c a p a c i t y i s found i n the l e t t e r from 

Adams A r c h i v e s , Lower F o r t Gary, J u l y 29, 1871 concerning the 

T r e a t i e s of Stone F o r t and Manitoba: 

"At the time of the t r e a t y with the E a r l of S e l k i r k 
c e r t a i n Indian signed as C h i e f s and r e p r e s e n t a t i v e s of 
t h e i r people. Some of the Indians now deny that these 
men ever were C h i e f s or had a u t h o r i t y to s i g n the 
t r e a t y . With a view t h e r e f o r e to avoid a reoccurrence 
of such ques t i o n we ask the Indians as a f i r s t step to 
agree among themselves i n s e l e c t i n g t h e i r C h i e f s and 
then to present them to us and have t h e i r names and 
a u t h o r i t y amended." 

1

I b i d , page 286. 
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W i t h i n the terms of the T r e a t i e s , the Indian's c o l l e c t i v e r i g h t s 

were recognized and p r o t e c t e d . For example, w i t h i n Treaty 8, 

made June 21, 1899 the terms provided that the Indians have 

c o l l e c t i v e r i g h t s 

a) to pursue t h e i r usual v o c a t i o n s of h u n t i n g , t r a p p i n g and 

f i s h i n g subject to c e r t a i n r e s t r i c t i o n s 

b) to hold t h e i r reserve land i n common f o r the Indian people of 

the band, and only through a c o l l e c t i v e may reserve land be 

surrendered 

c) to education: 

In the t r e a t i e s the In d i a n Nation's Government and governing 

a u t h o r i t y were f u l l y r e c o g n i z e d . Treaty 8, f o r example, i n c l u d e s 

the r e c o g n i t i o n both i n the preamble and a l s o w i t h i n clauses 

c o n t a i n e d . 

A N D WHEREAS, the Indians of the said tract, duly convened in council at 
the respective points named hereunder, and being requested by Her Majesty's 
Commissioners to name certain Chiefs and Headmen who should be authorized 
on their behalf to conduct such negotiations and sign any treaty to be founded 
thereon, and to become responsible to Her Majesty for the faithful performance 
by their respective bands of such obligations as shall be assumed by them, the 
said Indians have therefore acknowledged for that purpose the several Chiefs 
and Headmen who have subscribed hereto. 

Her Majesty also agrees that next year, and annually afterwards for ever, 
She will cause to be paid to the said Indians in cash, at suitable places and dates, 
of which the said Indians shall bo duly notified, to each Chief twenty-live dollars, 
each Headman, not to exceed four to a large Band and two to a small Band, 
fifteen dollars, and to every other Indian, of whatever age, five dollars, the same, 
unless there be some exceptional reason, to be paid only to heads of families 
for those belonging thereto. 

FURTHER , Her Majesty agrees that each Chief, after signing the treaty, 
shall receive a silver medal and a suitable flag, and next year, and every third 
year thereafter, each Chief and Headman shall receive a suitable still of clothing. 

The t r e a t i e s c l e a r l y created a b i - l a t e r a l p o l i t i c a l and l e g a l 

r e l a t i o n s h i p between two sovereign n a t i o n s . As such, an 

o b l i g a t i o n i s locked i n t o law and continue to bind the Crown to 

respect and perpetuate the s e l f - d e t e r m i n a t i o n of the s o v e r e i g n i t y 

of the Indian N a t i o n s . 



Chiefs of the Wolf Crest of Git-lah-damaks 

cir c a 1890 

We have had i n the p a s t , and s t i l l have today, our 

own unique forms of s e l f government. Each Nation i n t h i s land 

has developed a governing system i n unison w i t h i t s p e o p l e s , 

t h e i r l a n d s , the animals and a l l o t h e r l i v i n g t h i n g s . 

C h i e f s of T r i b e s , (B.C.,c.1870) 

Ind i a n Government i s not a 

new i d e a or concept. I t was the 

s t r e n g t h of I n d i a n Government 

p r i o r to c o n t a c t t h a t helped us 

s u r v i v e f o r thousands of y e a r s . 

I t was the gradual d e s t r u c t i o n 

i f I n d i a n Government through the 

c o l o n i a l approach of d i v i d e and 

r u l e which weakened our Indian 

Governments. 

Today we are j u s t now waking 

up the r e a l i z a t i o n t h at we never 

gave up our r i g h t to govern 

o u r s e I v e s . 

P h i l i p P a u l , T s a r t l i p Band 
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d) That the t r e a t i e s entered i n t o between the Royal 

M a j e s t i e s and the Ind i a n Nations are l e g a l l y b i n d i n g 

agreements which have consequences i n i n t e r n a t i o n a l 

law. 

I t i s our submission that the t r e a t i e s concluded by the 

Royal M a j e s t i e s w i t h the Indian Nations i n Canada conform 

to the most important i n d i c i a of t r e a t i e s i n i n t e r n a t i o n a l 

law. The tre n d i n the e a r l y American j u r i s p r u d e n c e on the 

su b j e c t f u l l y supports t h i s view. We r e f e r i n p a r t i c u l a r 

to Worcester v. Georgia (6 P e t . 515, 1893). There the 

Court was c o n s i d e r i n g the language used i n the t r e a t i e s 

s i m i l a r to those concluded w i t h the Indian Nations i n 

Canada: 

"The words ' t r e a t y ' and ' n a t i o n ' are words o f our 
own language, s e l e c t e d i n our d i p l i m a t i c and l e g i s ­
l a t i v e p r o c e e d i n g s , by o u r s e l v e s , having each a 
d e f i n i t e and w e l l - u n d e r s t o o d meaning. We have ap­
p l i e d them to I n d i a n s , as we have a p p l i e d them to 
the other n a t i o n s of the e a r t h . They are a p p l i e d 
to a l l i n the same sense." 

Other language was used i n cases decided i n the same e r a . 

For example, i n Cherokee Nation v. Georgia (5 P e t . 1, 1831) 

the Court s t a t e d that the Indian's r e l a t i o n s h i p to the 

Uni t e d S t a t e s "resembles t h a t of a ward to h i s guardian." 

However, t h i s was by way of analogy,, and i t was c l e a r to 

the Court t h a t the form and content of the t r e a t i e s com­

p l i e d w i t h i n t e r n a t i o n a l law. 

As the t r e a t i e s continued to be l i t i g a t e d i n the c o u r t s , 

confusion developed as to the exact s t a t u s of t r e a t i e s . 

Some would deny e n t i r e l y t h a t the t r e a t i e s have any i n t e r -

n a t i o n a l s t a n d i n g , and would argue t h a t the t r e a t i e s may 

be v i o l a t e d by the Sovereign power, or re s c i n d e d e n t i r e l y . 

A g a i n s t t h i s view there i s the absolute statement that 

t r e a t i e s w i t h Indian Nations have e x a c t l y the same s t a t u s 

as t r e a t i e s between two f o r e i g n and sovereign s t a t e s . 
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I t i s our submission t h a t the t r e a t i e s must be reviewed 

i n the l i g h t of developing i n t e r n a t i o n a l law, and the 

r e t u r n of t h a t law to the c l a s s i c a l p r i n c i p l e s of the 

sacred t r u s t of c i v i l i z a t i o n . In t h i s r e s p e c t , i t cannot 

be denied t h a t the t r e a t i e s do have wide and important 

consequences i n i n t e r n a t i o n a l law. As to the American 

j u r i s p r u d e n c e which subsequently denied the i n t e r n a t i o n a l 

s t a t u s of the t r e a t i e s , i t must be remembered t h a t i n 1871 

l e g i s l a t i o n was enacted i n the Indian A p p r o p r i a t i o n Act 

which s t a t e d : 

" H e r e a f t e r no Indian Nation or T r i b e w i t h i n 
the t e r r i t o r y of the United States s h a l l be 
acknowledged or recognized as independent 
n a t i o n , t r i b e or power w i t h whom the U n i t e d 
S t a t e s may c o n t r a c t by t r e a t y ... "

1 

d i s t i n g u i s h i n g the American s i t u a t i o n w i t h t h a t i n Canada. 

The p r o p o s i t i o n s which can be d e r i v e d from a review of a l l 

of the t r e a t i e s (attached as Appendix 1) are as f o l l o w s : 

1. In a l l i n s t a n c e s the c o n t r a c t i n g p a r t i e s were recog­

n i z e d as sovereign e n t i t i e s , being the Indian Nations 

on the one hand and the Crown i n r i g h t of B r i t a i n on 

the o t h e r . At a l l times the In d i a n Nations d e a l t w i t h 

the King or Queen of the Un i t e d Kingdom as r e p r e s e n t i n g 

a sovereign power and d i d not d e a l w i t h l o c a l govern­

ments. The t r e a t i e s were consi d e r e d b i n d i n g on a l l 

members of the n a t i o n s . 

2. The Crown was concerned about e s t a b l i s h i n g the auth­

o r i t y of the leaders of the Indian Nations to enter 

i n t o these t r e a t i e s , a s s u r i n g i t s e l f t h a t these l e a d e r s 

had the r e p r e s e n t a t i v e c a p a c i t y as head of t h e i r n a t i o n s 

to d e a l w i t h another s o v e r e i g n . 
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3. The t r e a t i e s were r e a l t r e a t i e s as opposed to p e r s o n a l 

t r e a t i e s , and d e a l t w i t h i n t e r n a t i o n a l law matters 

such as s o v e r e i g n t y . As such, the T r e a t i e s continued 

to go w i t h and b i n d the land and any subsequent o c c u p i e r 

of the l a n d . 

(a) The t r e a t i e s cannot be r e l e g a t e d to the l e v e l of 

p r i v a t e law c o n t r a c t s s i n c e they d i d not t r a n s f e r 

p r i v a t e r i g h t s except as p a r t o f the p u b l i c law 

t r a n s a c t i o n . To maintain otherwise would be to 

c o n s i d e r North America as a t e r r a n u l l i u s t o 

which B r i t a i n was capable of a p p l y i n g i t s own 

system of law. This would a l s o ignore the i n ­

t e g r i t y and s o p h i s t i c a t i o n of the system of law 

and t e r r i t o r y h o l d i n g of the I n d i a n Nations i n 

Canada which has been i l l u s t r a t e d above. 

(b) I n s o f a r as p r i v a t e law t r a n s a c t i o n s were con­

t a i n e d i n separate c o n t r a c t s , they were i n c l u d e d 

i n the body of a t r e a t y which had a dual purpose 

of t r a n s f e r r i n g s o v e r e i g n t y and p r i v a t e r i g h t s , 

i . e . , s o v e r e i g n r i g h t s were t r a n s f e r r e d to B r i t a i n 

as w e l l as a p i e c e of land i n p r i v a t e law. (Some­

ti m e s , there were s t i p u l a t i o n s t h a t the t r a n s f e r 

of s o v e r e i g n t y would not a f f e c t the p r i v a t e law 

r i g h t s of the Indians over t e r r i t o r y which they 

t r a d i t i o n a l l y occupied such as guarantees "to the 

i n h a b i t a n t s of the continued and unmolested enjoy­

ment of such lands and other p r o p e r t y as they now 

possess.") 

4. Often times the p r e s e r v a t i o n of the customary l e g a l 

system was guaranteed. 
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Reference i n the t r e a t i e s to the p r e s e r v a t i o n of 

p r o p e r t y r i g h t s must strengthen the c o n v i c t i o n t h a t 

t r a n s f e r of sovereign r i g h t s meant a t r a n s a c t i o n 

w i t h i n the realm of i n t e r n a t i o n a l law. As was s t a t e d 

i n Ahmadu T i j a n i v. S e c r e t a r y of S. N i g e r i a (1921 2AC 

399) r e g a r d i n g i t s c e s s i o n of Lajos to Great B r i t a i n : 

"There was a c e s s i o n to the B r i t i s h Crown, 
along w i t h the s o v e r e i g n t y of the r a d i c a l 
or u l t i m a t e t i t l e to the l a n d ... t h i s c e s s i o n 
appears to have been made on the f o o t i n g t h a t 
the r i g h t s of p r o p e r t y of i n h a b i t a n t s would 
be f u l l y r e s p e c t e d . T h i s p r i n c i p l e i s a usual 
one under B r i t i s h p o l i c y and law when such 
occupations take p l a c e ... any chance of 
s o v e r e i g n t y i s not be be presumed as meant to 
d i s t u r b the r i g h t of p r i v a t e owners; i n the 
general terms of a s e s s i o n are prima f a c i e to 
be c o n s t r u c t e d a c c o r d i n g l y . " 

The t r e a t i e s are evidence of the adoption by Great 

B r i t a i n of i n t e r n a t i o n a l law concepts of d e a l i n g 

e q u i t a b l y w i t h the o r i g i n a l i n h a b i t a n t s of a c o u n t r y , 

as r e f l e c t e d i n the Royal Proclamation of 1763. 



iv. 

Where do the obligations to the Indain 
Nations rest at Law ? 
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IV. Where do the o b l i g a t i o n s to the Indian Nations r e s t 

at law? 

Although the United Kingdom s h i f t e d some of i t s r e s p o n s i ­

b i l i t i e s f o r f u l f i l l i n g the o b l i g a t i o n s to the I n d i a n 

N a t i o n s , the q u e s t i o n remains: What o b l i g a t i o n s , i f any, stay 

w i t h the United Kingdom? I n s p i t e of the f a c t t h a t Great 

B r i t a i n c o n f e r r e d the a d m i n i s t r a t i o n of her o b l i g a t i o n s 

to I ndian Nations on the Fede r a l Government of Canada, and 

i n s p i t e of the f a c t t h a t Great B r i t a i n c o n f e r r e d l o c a l s e l f -

government over the Dominion of Canada, i t i s our submission 

t h a t s u b s t a n t i a l o b l i g a t i o n s to the Indian Nations remain 

i n B r i t a i n . 

From the e a r l i e s t E n g l i s h settlements i n Indian t e r r i t o r y 

i n Canada, the Indian Nations entered i n t o agreements w i t h 

the Royal Majesty and not w i t h the l o c a l governments. We 

have shown t h a t i t was the Royal Majesty's r e p r e s e n t a t i v e s 

who took the promise of the Royal Proclamation to I n d i a n 

N a t i o n s . 

In n e g o t i a t i n g each and every Treaty w i t h Indian N a t i o n s , 

the Majesty's agents represented t h a t the Royal Majesty 

entered i n t o f i r m and b i n d i n g premises. Excerpts from docu­

ments and l e t t e r s r e p o r t i n g on the treaty-making r e p e a t e d l y 

and overwhelmingly prove t h i s p o i n t . 

In n e g o t i a t i n g T r e a t i e s 1 and 2 i n Stone F o r t and Manitoba 

P o s t , Lieutenant-Governor A r c h i b a l d , a f t e r the Indians were 

assembled, s t a t e d t h a t i n the previ o u s year he had met 

w i t h the Indians and: 

"I t o l d you I co u l d not n e g o t i a t e a t r e a t y 
w i t h the Indians but that I was charged by 
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your Great Mother, the Queen, to t e l l you 
t h a t she had been very g l a d to see t h a t you 
had acted d u r i n g the t r o u b l e s l i k e good and 
true c h i l d r e n of your Great Mother. I t o l d 
you a l s o t h a t as soon as p o s s i b l e you would 
a l l be c a l l e d t ogether to c o n s i d e r the terms 
of the t r e a t y t o be entered i n t o between you 
and your Great Mother ... I promise t h a t i n 
the s p r i n g you would be sent f o r , and t h a t 
e i t h e r I , or some person d i r e c t l y appointed 
to represent your Great Mother, should be 
here to meet you, and n o t i c e would be g i v e n 
you when to convene at t h i s p l a c e to t a l k 
over what was r i g h t to be done."

1

 (emphasis 
added.) 

Ind i a n Commissioner Wemyss Simpson i n 1371 r e p o r t e d on the 

treaty-making to the S e c r e t a r y of S t a t e f o r the P r o v i n c e s 

as f o l l o w s : 

"The Indians of both p a r t i e s have a f i r m 
b e l i e f i n the honour and i n t e g r i t y of Her 
Majesty's r e p r e s e n t a t i v e s and are f u l l y 
impressed w i t h the i d e a that the a m e l i o r a ­
t i o n of t h e i r present c o n d i t i o n i s one of 
o b j e c t s of Her Majesty i n making these 
t r e a t i e s . "

2 

In n e g o t i a t i n g Treaty 3 the Queen's r e p r e s e n t a t i v e s s a i d : 

"The Queen wishes you to enjoy the same 
b l e s s i n g s , and so I am here to t e l l you 
a l l the Queen's mind, but r e c o l l e c t t h i s , 
the Queen's High C o u n c i l l o r here from 
Ottawa, and I , her Governor, are not 
t r a d e r s ; we do not come here i n the s p i r i t 
of t r a d e r s ; we come here to t e l l you open­
l y , w i thout h i d i n g a n y t h i n g , j u s t what the 
Queen w i l l do f o r you, j u s t what she t h i n k s 
i s good f o r you, and I want you to look me 
i n the f a c e , eye to eye, and open your 
hearts to me, speak to me face to f a c e . I 
am ready now w i t h my f r i e n d s here to g i v e 
you the Queen's message. Are your ears 
open to hear? Have you chosen your 
speakers? " 

As one of the C h i e f s s a i d d u r i n g the n e g o t i a t i o n s f o r Treaty 

3 (1873): 

1

"The T r e a t i e s of Canada w i t h The I n d i a n s , Alexander M o r r i s , 
1880, Toronto 
2

I b i d 
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"What we have heard y e s t e r d a y , and you repre­
sented y o u r s e l f you s a i d the Queen sent you h e r e , 
the way we undersood you as a r e p r e s e n t a t i v e of 
the Queen. We have understood you yesterday 
t h a t Her Majesty has given you the same power 
and a u t h o r i t y as she has, to a c t i n t h i s business 
..."

1

 (emphasis added.) 

The Commissioner r e p o r t e d : 

"His E x c e l l e n c y then s a i d — 'I t o l d you I was 
to make the t r e a t y on the p a r t of our Great 
Mother the Queen, and I f e e l i t w i l l be f o r 
your good and your c h i l d r e n ' s . ' " 

The Qu'Appelle Treaty was entered i n t o i n 1874. One of the 

C h i e f s p e r s i s t e d i n a s c e r t a i n i n g the a u t h o r i t y of L i e u t e n ­

ant-Governor M o r r i s as f o l l o w s : 

"Is i t t r u e you are b r i n g i n g the Queen's k i n d ­
ness? Is i t true you are b r i n g i n g the Queen's 
messengers kindness? Is i t t r u e you are going 
to g i v e my c h i l d what he may use? Is i t true 
you are going to give the d i f f e r e n t Bands the 
Queen's kindness? Is i t true you b r i n g the 
Queen's hand? Is i t t r u e you are b r i n g i n g the 
Queen's power?" 

The r e p o r t on the Qu'Appelle Treaty was provided i n a l e t t e r 

dated September 12, 1874 to B r i t a i n where the statements of 

i t s Lieutenant-Governor are set out: 

"In our hands they f e e l the Queen's, and i f 
they take them the hands of the white and 
red man w i l l never u n c l a s p . In o t h e r lands 
the white and red man are not such f r i e n d s 
as we have always been, and why? Because 
the Queen always keeps her word, always pro­
t e c t s her red man." 

I t was and continues to be of fundamental importance to the 

Indian Nations t h a t they t r e a t e d w i t h Her Royal Majesty, 

the head of a f a m i l y , r a t h e r than w i t h a government whose 

laws may come and go. Examination of the treaty-making docu­

ments i n d i c a t e s t h a t t h i s very concern was a s e r i o u s i s s u e 

to the C h i e f s who n e g o t i a t e d T r e a t i e s . The l o n g e v i t y of the 

1

I b i d 



44 

t r e a t i e s seemingly was a l s o important to the Royal Majesty's 

r e p r e s e n t a t i v e s who s t a t e d : 

"The Queen has to t h i n k of what w i l l come long 
a f t e r to-day. T h e r e f o r e , the promises we have 
to make to you are not f o r to-day o n l y but f o r 
tomorrow, not only f o r you but f o r your c h i l d r e n 
born and unborn, and the promises we make w i l l 
be c a r r i e d out as long as the sun shines above 
and the water flows i n the ocean." 

There can be no doubt that the Royal Majesty was by v i r t u e 

of the p r e r o g a t i v e power, the party to T r e a t i e s made w i t h 

Indian Nations and a p a r t y to o b l i g a t i o n s c r e a t e d under the 

Royal P r o c l a m a t i o n . The Royal Majesty's u l t i m a t e r e s p o n s i ­

b i l i t y to the I n d i a n Nations a r i s e s not simply because i t was 

the Royal Majesty w i t h whom Indian Nations t r e a t e d . In f a c t , 

the Royal Majesty alone maintains the j u r i s d i c t i o n i n law to 

f u l f i l these o b l i g a t i o n s . 

There e x i s t s no l e g a l j u r i s d i c t i o n w i t h i n the Dominion of 

Canada to assume f u l l r e s p o n s i b i l i t i e s f o r the t r e a t y o b l i ­

g a t i o n s . The treaty-making p r e r o g a t i v e r e s t s w i t h the Crown 

and there has never been l e g i s l a t i o n i n Canada, e i t h e r before 

or a f t e r C o n f e d e r a t i o n , which a u t h o r i z e s any Canadian of­

f i c i a l to conclude t r e a t i e s w i t h i n the Indigenous N a t i o n s . 

Furthermore, i n e n t e r i n g i n t o t r e a t i e s w i t h the Ind i a n N a t i o n s , 

the Indian Nations were t r e a t e d by Great B r i t a i n as p r o t e c t e d 

people w i t h the c o l l e c t i v e s t a t u s of N a t i o n s . The Royal 

p r e r o g a t i v e a l o n e , g i v e s power to deal w i t h the I n d i a n Nations 

on t h i s c o l l e c t i v e b a s i s . As such, the p o l i t i c a l r e l a t i o n ­

s h ip e s t a b l i s h e d between Her Majesty the Queen and the 

Indian N a t i o n s , from which s p e c i f i c o b l i g a t i o n s are c r e a t e d , 

i s beyond the c a p a c i t y of the Parliament of Canada. 

The r e l a t i o n s h i p between the United Kingdom and the Indian 

Nations i s b i - l a t e r a l . The Indian Nations have never con-
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sented to r e l e a s i n g the United Kingdom from her o b l i g a t i o n s 

under the r e l a t i o n s h i p . U n t i l such consent i s g i v e n , the 

United Kingdom remains bound to the Indian N a t i o n s . 

A d m i n i s t r a t i v e and f i n a n c i a l r e s p o n s i b i l i t y over Indians 

and reserve l a n d may have been t r a n s f e r r e d to Canada i n 

1860. L e g i s l a t i v e r e s p o n s i b i l i t y may have been t r a n s f e r r e d 

i n 1867 under S. 91 (24). However, the u l t i m a t e and f i n a l 

t r u s t remains w i t h B r i t a i n through the Royal Proclamation 

and the t r e a t i e s . 

W i t h i n the context of the C o n s t i t u t i o n of Canada, Great 

B r i t a i n holds the f i n a l l e g i s l a t i v e power which p r o t e c t s 

the Indian i n t e r e s t s . The p r o t e c t i o n a t present i s d e l i ­

c a t e l y balanced between f e d e r a l and p r o v i n c i a l j u r i s d i c ­

t i o n s through the scheme of the B. N. A. Act and the 

o p e r a t i o n of S e c t i o n 91 (24) and S e c t i o n 109. The only 

method by which the I n d i a n i n t e r e s t might be a b o l i s h e d 

under the B r i t i s h North America Act would be through an 

act of the P a r l i a m e n t of Great B r i t a i n , p a t r i a t i n g the 

B r i t i s h North America Act to the Dominion of Canada. 

From t h a t p o i n t onwards i t would be s o l e l y w i t h i n the 

a u t h o r i t y of the Governments of Canada to o b l i t e r a t e the 

j u r i s d i c t i o n . The r e s o l u t i o n s proposed by the P a r l i a m e n t 

of Canada to p a t r i a t e the C o n s t i t u t i o n provide no assur­

ance whatsoever t h a t o b l i g a t i o n s p r e s e n t l y owed to the 

Indian Nations w i l l be r e s p e c t e d . 

Two c e n t u r i e s ago, Great B r i t a i n enabled her colony to be 

e s t a b l i s h e d i n Canada by e n t e r i n g i n t o p o l i t i c a l and l e g a l 

o b l i g a t i o n s w i t h the Indian N a t i o n s . Now she i s being 

asked to confer f i n a l self-government on her former c o l o n y . 

The government of t h i s former colony has never entered i n t o 

or assumed such o b l i g a t i o n s w i t h the Indian N a t i o n s . I t i s 
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not conceivable t h a t any sense of j u s t i c e would a l l o w a 

former colony to develop to f u l l self-government l e a v i n g 

the o r i g i n a l i n h a b i t a n t s severed from t h e i r l o n g - s t a n d i n g 

p r o t e c t o r and l e a v i n g the f e d e r a l government w i t h f u l l 

power to f u r t h e r e x p r o p r i a t e Indian land and c u l t u r e . 

Great B r i t a i n has l e g a l o b l i g a t i o n s both to p r o t e c t the 

s e l f - d e t e r m i n a t i o n of our Indian Nations as w e l l as to 

f a c i l i t a t e the s e l f - d e t e r m i n a t i o n of Canada. I f Great 

B r i t a i n chooses to deny the e x i s t e n c e of the Indian Nations 

to f u r t h e r the s e l f - d e t e r m i n a t i o n of Canada, they must do 

so w i t h the consequence of f a c i n g the f u l l s a n c t i o n s of 

i n t e r n a t i o n a l law. 



"It will be the duty of the Commissioner (Simpson) to talk to you on the particular details of the t r ea ty . . . .When you hear 
his voice, you are listening to your Great Mother the Queen, whom God bless and preserve long to reign over us." ( A . G . 
Archibald, Lieutenant Governor of Manitoba, at the Stone Fort and Manitoba Post Treaties, July 27, 1871). 

The people of Alberta and Saskatchewan mat 
with government representatives i n earnest, 
sincerely believing that any agreements 
they made with the Queen would be honored 
forever. 

GROUP OF WALPOLE ISLAND INDIANS GREAT BRITAIN, 1836 

N e l l i e T a y l o r of Deadman's Creek 
Band d i s p l a y s the tomahawk, peace-
p i p e , Queen's p o r t r a i t and union 
jack pole (the f l a g has s i n c e d i s ­
i n t e g r a t e d ) presented to Ind i a n 
members of the Land Commission of 
1912-1914. 

Since 1979, such leaders as the President of the 
MicMac Indians of Nova Scotia, and the Iroquois 
and Allied Tribes, have been v i s i t i n g the Queen, 
to protect agreements made with her family. 



V. 

Fulfillment of Obligations 
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PART V 

F u l f i l l m e n t of O b l i g a t i o n s 

A. Federal and P r o v i n c i a l C o m p l i c i t y 

(a) The B r i t i s h Columbia Experience 

The 1837 S e l e c t Committee Report on A b o r i g i n e s ( B r i t i s h 

Settlements) r e f e r r e d to above warned against a l l o w i n g l o c a l 

l e g i s l a t u r e s to deal with Indian claims or Indian l a n d s , because 

of the inherent c o n f l i c t of i n t e r e s t between those l o c a l 

l e g i s l a t u r e s and the Ind i a n people, and because of the o v e r r i d i n g 

o b l i g a t i o n s which the Crown i n r i g h t of B r i t a i n had f o r the 

p r o t e c t i o n of the o r i g i n a l i n h a b i t a n t s . Consequently, no l o c a l 

laws were a p p l i c a b l e to the o r i g i n a l i n h a b i t a n t s , except with the 

express a u t h o r i t y of Her Majesty the Queen. F u r t h e r , the 

o r i g i n a l i n h a b i t a n t s ' land could not be disposed of by the l o c a l 

l e g i s l a t u r e s . In 1867, the a d m i n i s t r a t i o n of B r i t a i n ' s 

o b l i g a t i o n to the Indian Nations was t r a n s f e r r e d to the 

Government of Canada. From that time to the pr e s e n t , the 

Government i n Canada has c o n t i n u o u s l y breached the fundamental 

o b l i g a t i o n s and have u n l a w f u l l y e x p r o p r i a t e d Indian lands and 

re s o u r c e s . The h i s t o r y of f e d e r a l p r o v i n c i a l r e l a t i o n s h i p s from 

1891 t o the present time shows a c o m p l i c i t y between the two 

l e v e l s of government i n those e x p r o p r i a t i o n s . 

The case i n p o i n t we w i l l be d e a l i n g with i s that of B r i t i s h 

Columbia. However, t h i s s i t u a t i o n i s by no means unique and 

s i m i l i a r examples can be drawn from across Canada. 

Since c o n f e d e r a t i o n , an issue f i l t e r s through the h i s t o r y of 

f e d e r a l / p r o v i n c i a l / I n d i a n r e l a t i o n s i n B r i t i s h Columbia. This 

issue has been c a l l e d the "Indian land q u e s t i o n " . This 

"question" i n v o l v e d complaints by the B r i t i s h Columbia government 

to the Dominion that the Indian reserves i n B r i t i s h Columbia were 
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too e x t e n s i v e . As a r e s u l t , a three man commission was set up, 

one appointed by the Dominion government one by the p r o v i n c i a l 

government, and a t h i r d j o i n t l y appointed. Notwithstanding the 

Royal P r o c l a m a t i o n , these commissioners, over the heads of the 

Indian people, were empowered to " s i t and determine f o r each 

n a t i o n s e p a r a t e l y , the number, extent and l o c a l i t y of the reserve 

or reserves to be allowed to i t " .
1

 The l e g i s l a t i o n purported to 

a l l o w the commissioners to reduce Indian l a n d , and 

allowed the Dominion to surrender to the l o c a l government t h i s 

l a n d , again without consent. Because the Indian Act of 1876 

r e q u i r e d a surrender of l a n d s , w i t h I n d i a n s ' consent i n order f o r 

i t to be s o l d , an Order was issued which enabled the 

commissioners to deal " a b s o l u t e l y and at once with the B r i t i s h 

Columbia r e s e r v e , without reference to e i t h e r the Dominion or 

l o c a l governments" - i . e . dispense with I n d i a n consent. 

I t should a l s o be noted that the reserves that were e s t a b l i s h e d 

by the commissioners and by the B.C. c o l o n i a l government before 

them were not set up a f t e r the Indians ceded t h e i r r i g h t s to 

t h e i r l a n d . In other words, the very establishment of these 

r e s e r v e s involved an u n l a w f u l e x p r o p r i a t i o n of Indian t e r r i t o r y . 

The commissioners' work broke down, and then a s i n g l e f e d e r a l 

commissioner was appointed, whose a l l o t m e n t s of reserve land had 

to be approved by the P r o v i n c e . During t h i s e n t i r e p e r i o d there 

was a c o n s i s t e n t r e f u s a l by the p r o v i n c i a l government to approve 

any of the reserves made by the s o l e commissioner. T h i s , of 

course, lead to a non s o l u t i o n of the "Indian land problem". 

U l t i m a t e l y , another agreement was entered i n t o between the 

f e d e r a l and p r o v i n c i a l government i n 1912 (the McKenna-McBribe 

Agreement). 

1

"Report of the Committee of the Honourable the Executive 
C o u n c i l " , approved by h i s E x c e l l e n c y the Lieutenant-Governor on 
the 6th of January, 1876. 
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Federal l e g i s l a t i o n was passed i n 1919-1920
1

 f o l l o w i n g the 

McKenna-McBride Agreement, which allowed a Royal Commission to 

reduce Indian reserves i n B r i t i s h Columbia without the consent of 

the I n d i a n s . This l e d to an e x p r o p r i a t i o n of approximately 

acres of Indian reserve l a n d . 

In 1930 a f e d e r a l Order-In-Council (PC 208) was passed a l l o w i n g 

the Province of B r i t i s h Columbia to e x p r o p r i a t e , without 

compensation, up to 1/20 of Indian reserve land f o r p u b l i c 

purposes. Again, the f e d e r a l government purported to a l i e n a t e 

Indian lands without a l l o w i n g the owners of that l a n d , the 

I n d i a n s , to have any say. 

Not only the land but the resources on and under the land were 

exp r o p r i a t e d through the l e g i s l a t i o n of the Federal Government. 

In 1943-44 the B r i t i s h Columbia Indian Reserves M i n e r a l Resources 

A c t , S.C.,c.19 incorporated an agreement between the F e d e r a l 

Government and the P r o v i n c i a l Government which granted to the 

Province ownership of gold on Indian Reserves. As a r e s u l t of 

t h i s agreement, both the Federal and P r o v i n c i a l Governments 

maintain that the P r o v i n c i a l Government has a r i g h t to enter onto 

Reserve l a n d , and take a l l the p r o f i t s from the gold l o c a t e d on 

Reserves.
2 

1

The B r i t i s h Columbia Indian Lands Settlement Act S.C., c 51. 
2

There i s a s t i p u l a t i o n that 50% of the r o y a l t i e s w i l l go to the 
Band, but the P r o v i n c e does not, as i t turns o u t, exact any 
r o y a l t i e s f o r the r i g h t s , and t h e r e f o r e nothing i s payable to the 
Band. The P r o v i n c e get i t s p r o f i t from Companies through v a r i o u s 
l i c e n s e s and t a x e s . 
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(b) The T r a n s f e r Agreements 

Under v a r i o u s B r i t i s h North America A c t s , and F e d e r a l / P r o v i n c i a l 

Resources A c t s , the p u b l i c lands i n the p r o v i n c e s , and the mines 

and minerals thereunder, were t r a n s f e r r e d to the P r o v i n c e s . 

However, these t r a n s f e r s were "subject to any t r u s t s e x i s t i n g i n 

respect t h e r e o f " . The t r u s t r e s p o n s i b i l i t y which has been 

enumerated above was t h e r e f o r e excepted from the t r a n s f e r of 

p u b l i c lands to the p r o v i n c e . Notwithstanding t h i s , the 

provinces have purported to deal with t h i s land as though i t was 

not s u b j e c t to the I n d i a n i n t e r e s t .
1

 we have attached as 

Appendix I a l i s t of the v a r i o u s B r i t i s h Columbia P r o v i n c i a l 

Resource s t a t u t e s which deny to the Indian people the use of 

t h e i r t r a d i t i o n a l Reserve l a n d s . 

The Province of B.C. goes so f a r as to d e c l a r e i n the W i l d l i f e 

Act that a l l w i l d l i f e i n the Province i s Crown p r o p e r t y . Despite 

a u t h o r i t y to the c o n t r a r y there are some l e g a l cases which have 

held that even on Reserve land w i l d l i f e belongs to the p r o v i n c e , 

and t h e r e f o r e Indian people cannot hunt out-of-season on t h e i r 

own l a n d .
2

 On e s t a b l i s h e d reserves and w i t h i n I n d i a n s ' 

t r a d i t i o n a l t e r r i t o r y Indian people are prosecuted f o r h u n t i n g . 

Without Indian consent, the Governor-in-Council may a l l o w the 

e x p r o p r i a t i o n of Reserve land f o r road right-of-way purposes, 

hydro purposes and r a i l w a y purposes. This i s an a d d i t i o n to the 

power to take up to 1/20th of Reserve land f o r p u b l i c purposes. 

For B r i t i s h Columbia t h i s enables the Province to encroach on 

Reserve land and v i r t u a l l y e x p r o p r i a t e thousands of a c r e s . 

1

The Assessment A c t , R.S.B.C., 1979 purports to tax non-Indian 
users of Indian l a n d , thereby d e p r i v i n g the Indian Band from an 
e s s e n t i a l and v a l u a b l e r e s o u r c e . 
2

Regina C a r d i n a l v. Attorney General of Canada (1973) 6WWR. 20 5 
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B. Federal L e g i s l a t i o n 

( i ) Indian Act 

In a d d i t i o n to the p r o v i s i o n s of the Indian Act r e c i t e d above, 

which all o w the e x p r o p r i a t i o n of Indian land without consent, 

S e c t i o n 88 was added to the Indian Act i n 1951. This makes 

P r o v i n c i a l law a p p l i c a b l e to Indians unless i t i s c o n t r a r y to the 

Indi a n A c t . This has meant, f o r example, the encroachment on 

customary s p i r i t u a l p r a c t i c e s .
1 

N otwithstanding u n c e r t a i n t y i n the c o u r t s , and constant p o l i t i c a l 

pressure by the Indians of Canada, the Federal Government refuses 

to amend S e c t i o n 87 of the Indian A c t , which deals with the 

t a x a t i o n of I n d i a n s . For years the Federal Government 

i n t e r r u p t e d i t s own l e g i s l a t i o n , S e c t i o n 87 of the Indian A c t , to 

exempt Indians from income t a x a t i o n . The Courts u l t i m a t e l y held 

that the S e c t i o n d i d not deal with income t a x a t i o n .
2

 The Federal 

Department continues to apply the exemption r a t h e r than amend i t s 

l e g i s l a t i o n , a l l o w i n g expensive and lengthy l i t i g a t i o n which i s 

s t i l l proceeding through the C o u r t s . This i s d i s p i t e a decison 

of the Court of Appeal of B r i t i s h Columbia
3

 which holds that the 

Federal Government has an o b l i g a t i o n to pass l e g i s l a t i o n 

exempting Indian people from t a x a t i o n . I t should a l s o be noted 

that promises were made by the B r i t i s h Crown i n the t r e a t i e s that 

there would be no t a x a t i o n . 

1

P r o v i n c i a l Court of B r i t i s h Columbia, and County Court Judgments 
i n Regina v. Anderson and C h a r l i e prevented the hunting of deer 
meat out of season f o r a s p i r i t u a l "burning" which was commanded 
by an ancestor. Thus the Accused were found g u i l t y , d e s p i t e the 
evidence that the n o n - f u l f i l m e n t of the command had lead to 
s i c k n e s s . In the past Indian p o t l a t c h e s and r e l i g i o u s ceremonies 
were made i l l e g a l by the Federal Government. 

2

R u s s e l l Snow v. Regina, Federal C.A., A p r i l 19, 1979. 
3

L i l l i a n Brown and others v. Regina, B.C. Court of Appeal, 
December 4, 1979. 
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i i ) F i s h e r i e s Act 

F i s h i n g i s s u r v i v a l f o r most Indian n a t i o n s i n B r i t i s h Columbia. 

Despite a Supreme Court of Canada judgement
1

 which has been 

foll o w e d i n the c o u r t s of t h i s country a l l o c a t i n g the p r i o r i t i e s 

i n t a k i n g f i s h as f o l l o w s : c o n s e r v a t i o n , then Indian f i s h i n g 

followed by the commercial t a k e
2

, Federal F i s h e r i e s continues to 

give p r i o r i t y to the e x p l o i t a t i o n of the f i s h e r y by commercial 

e n t e r p r i s e s . Hundreds of Indian people are prosecuted each year 

for f i s h i n g c o n t r a r y to the F i s h e r i e s A c t , even i n s i t u a t i o n s 

where the f i s h are p l e n t i f u l and the Indian fisherman i s f i s h i n g 

fo r food and i s i n need. 

( i i i ) Other F e d e r a l L e g i s l a t i o n 

G e n e r a l l y speaking, with respect to both Federal and P r o v i n c i a l 

L e g i s l a t i o n , there i s an enormous c o n f l i c t between the I n d i a n use 

of land and r e s o u r c e s , and the d e s i r e of the Governments to 

e x p l o i t these r e s o u r c e s . This c o n t i n u i n g debate, was a i r e d 

during the hearings r e s p e c t i n g the b u i l d i n g of a p i p e l i n e in the 

Mackenzie V a l l e y . In a r e p o r t done by Mr. J u s t i c e Thomas R. 

Berger dated A p r i l 15, 1977, Mr. J u s t i c e Berger s t a t e d that a l l 

land claims of the I n d i a n s , Eskimos and I n u i t s must be s e t t l e d 

before any development of the p i p e l i n e . 

"Native people d e s i r e a settlement of n a t i v e c l a i m s 
before a p i p e l i n e i s b u i l t . They do not want a 
s e t t l e m e n t - i n the t r a d i t i o n of the t r e a t i e s - that 
w i l l e x t i n g u i s h t h e i r r i g h t s to the l a n d . They want a 
settlement that w i l l entrench t h e i r r i g h t s to the land 
and t h a t w i l l l a y the foundations of n a t i v e 
s e l f - d e t e r m i n a t i o n under the c o n s t i t u t i o n of 
Canada They i n s i s t upon the r i g h t to determine 
t h e i r own f u t u r e , to i n s u r e t h e i r p l a c e , but not the 
a s s i m i l a t i o n , i n Canadian l i f e . . . . S p e c i a l s t a t u s f o r 
n a t i v e people i s an element of our c o n s t i t u t i o n a l 
t r a d i t i o n , one that i s recognized by the B r i t i s h North 
America A c t , by the t r e a t i e s , by the Indian A c t , and by 

1

Joseph J a c k e t a l v. Regina, Supreme Court of Canada, J u l y 18, 
1879 
2

R. v. Adolph, Adolph, Adolph & Bob, P r o v i n c i a l Court of B.C., 
October 9, 1980. 
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the Statement of P o l i c y approved by Cabinet i n J u l y 
1976....If the p i p e l i n e i s approved before a settlement 
of claims takes p l a c e , the future of the North - and 
the place of the n a t i v e people i n the North - w i l l , i n 
e f f e c t , have been decided f o r them. T h e r e f o r e , you 
recommended that the MacKenzie V a l l e y P i p e l i n e be 
postponed f o r ten years." 

Hearings were i n 1979, t h i s time with respect to the b u i l d i n g i n 

B r i t i s h Columbia of a s e c t i o n of the proposed Alaska Highway Gas 

P i p e l i n e . 

The Federal Government, before the hearings commenced, had made a 

commitment to c o n s t r u c t the p i p e l i n e . The task of W. Winston 

H a i r , the p r e s i d i n g o f f i c e r , was t h e r e f o r e to simply set out the 

terms and c o n d i t i o n s f o r the b u i l d i n g of the p i p e l i n e . He s t a t e d 

on Page 29 of h i s Report; r e l e a s e d February 15, 1980. 

" I t became c l e a r from the hearings and v i s i t s to the 
Reserves that the expansion of f o r e s t i n d u s t r i e s and 
a g r i c u l t u r e i s the prime a r c h i t e c t of t h e i r p l i g h t , as 
they are pressed back upon t h e i r core h o l d i n g s with 
d i m i n i s h i n g access to the e x t e n s i v e surroundings areas 
e s s e n t i a l to t h e i r next economy and way of l i f e . " 

and at page 30 

"Even a minor e r o s i o n of land base, income or 
s o c i o - c u l t u r a l p o s i t i o n could be s e r i o u s f o r a people 
already f e e l i n g hard pressed... ' i t i s one t h i n g to 
push a person who stands i n the middle of a f i e l d . I t 
i s a very d i f f e r e n t matter to push a person who stands 
on a c l i f f f a c e . ' The accumulative impact of o i l and 
gas development, f o r e s t r y , a g r i c u l t u r e and r e c r e a t i o n a l 
and other a c t i v i t i e s has now placed the Indian people 
'on a c l i f f f a c e ' . The p i p e l i n e could provide the 
f i n a l 'push'". 

Despite t h i s admission, the approval had a l r e a d y been given to 

the gas p i p e l i n e , and the p r e s i d i n g o f f i c e r was l e f t with the 

hopeless recommendation that an immediate review of t h i s 

s i t u a t i o n be done w i t h i n the context of a resource/land use and 

s o c i o economic development plan f o r the e n t i r e r e g i o n . 
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C. Federal Government P o l i c y Towards Indians 

On a v i s i t to B r i t i s h Columbia i n 1876 the E a r l of D u f f e r i n , 

Governor General of Canada, summarized the p o s i t i o n of the Crown 

with respect to the Indian people as f o l l o w s : 

"...no government, whether p r o v i n c i a l or c e n t r a l , has 
f a i l e d to acknowledge that the o r i g i n a l t i t l e to the 
land e x i s t e d i n the Indian t r i b e s and communities have 
hunted or wandered over them...and before we touch an 
acre we make a t r e a t y with the C h i e f s r e p r e s e n t i n g the 
Bands we are d e a l i n g w i t h , having agreed upon and paid 
the s t i p u l a t e d price...we enter i n t o p o s s e s s i o n . " 

What c o n t r a s t between these words and those of the present Prime 

M i n i s t e r of Canada. In a speech given on August 8, 1969 i n 

Vancouver, B r i t i s h Columbia he s a i d : 

"While one of the t h i n g s the Indian Bands o f t e n r e f e r 
to are there a b o r i g i n a l r i g h t s and i n our p o l i c y , the 
way we propose i t , we say we won't recognize a b o r i g i n a l 
r i g h t s . We w i l l r ecognize t r e a t y r i g h t s . We w i l l 
r e cognize forms of c o n t r a c t which have been made w i t h 
the I n d i a n people by the crown and we w i l l t r y to b r i n g 
j u s t i c e i n that area and t h i s w i l l mean that perhaps 
the t r e a t i e s shouldn't go on f o r e v e r . I t ' s 
i n c o n c e i v a b l e , I t h i n k , that any given s o c i e t y one 
s e c t i o n of the s o c i e t y have a t r e a t y with the other 
s e c t i o n of the s o c i e t y . We must be a l l equal under the 
laws and we must not s i g n t r e a t i e s amongst o u r s e l v e s 
and many of these t r e a t i e s , indeed, would have l e s s and 
l e s s s i g n i f i c a n c e i n the f u t u r e anyhow that t h i n g s i n 
the past were covered by the t r e a t i e s l i k e t h i n g s l i k e 
so much twine or so much gunpowder and which haven't 
been paid t h i s must be p a i d . But I don't t h i n k that we 
should encourage the Indians to f e e l that t h e i r 
t r e a t i e s should l a s t f o r e v e r w i t h i n Canada so that they 
w i l l be able to r e c e i v e t h e i r twine or t h e i r 
gunpowder. They should become Canadians as a l l o t h e r 
Canadians." 

With respect to the s t a t e d Indian request f o r a p r e s e r v a t i o n of 

A b o r i g i n a l Rights he commented: 
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"And our answer - i t may not be the r i g h t one and i t 
may not be the one which i s accepted but i t would be up 
to a l l of you people to make your minds up and to 
choose f o r or ag a i n s t i t and to d i s c u s s with the 
Indians - our answer i s 'no'." 

These words were s a i d on the u n v e i l i n g of the Federal 

Government's "New" p o l i c y with respect to Indian people. This 

came to be c a l l e d the White Paper. I t was proposed that the 

Indian Act be r e p e a l e d , and that the Provinces take over the 

"same r e s p o n s i b i l i t y f o r Indians that they have f o r other 

c i t i z e n s i n t h e i r P r o v i n c e s " . 

From the Federal Government's p e r s p e c t i v e the establishment of a 

reserve system i n Canada had always been viewed as a t r a n s i t i o n a l 

measure, to be terminated at some time i n favour of i n d i v i d u a l 

Indian ownership of the land under a Canadian land tenure 

system. Indeed under the o r i g i n a l Indian Act of 1876 i t was the 

governments i n t e n t i o n to survey reserves i n t o i n d i v i d u a l l o t s , 

have Band C o u n c i l s a s s i g n these l o t s to band members. The Band 

member could r e c e i v e a l o c a t i o n t i c k e t i f he could prove he was 

" c i v i l i z e d " . During a three year p r o b a t i o n a r y p e r i o d i f the 

Indian could demonstrate he would use the land as a Euro-Canadian 

might, then he was f u l l y q u a l i f i e d f o r membership i n Canadian 

s o c i e t y . He would become "enfran c h i s e d " and given t i t l e to h i s 

l a n d . This meant that h i s s p e c i a l s t a t u s as an Indian was 

e r a d i c a t e d , and he could own the land as a white person would, 

completely c o n t r a r y to the t r a d i t i o n a l communal use of the land 

which had been p a r t of the Indian land tenure system f o r 

thousands of y e a r s .
1 

1

T o b i a s , John L. " P r o t e c t i o n , C i v i l i z a t i o n , A s s i m i l a t i o n : An 
Ou t l i n e H i s t o r y of Canada's Indian P o l i c y " the Western Canadian 
J o u r n a l of Anthropology, V o l . V I , No. 2, 1976 at page 18. 
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As d i s c u s s e d above, t h i s was c l e a r l y not the b a s i s upon which the 

Royal Proclamation was enacted, nor the t r e a t i e s n e g o t i a t e d 

pursuant t h e r e t o . 

While t h i s p a r t i c u l a r p l a n f o r reserves has not been implemented 

we submit there i s abundant evidence that the f e d e r a l government 

i s ready to end t h i s " t r a n s i t i o n a l " phase and terminate the 

present reserve system. 

As has been st a t e d elsewhere: 

"The e l i m i n a t i o n of reserve lands i s t e r m i n a t i o n of 
s t a t u s and r i g h t s f o r Indian people. The e a s i e s t way 
to destroy Indian people and t h e i r c u l t u r e i s to 
e l i m i n a t e the land base. The forced change of s t a t u s 
of Indian Governments to that of m u n i c i p a l governments 
and the change of reserve land s t a t u s from f e d e r a l 
crown land to p r o v i n c i a l crown land i s a very sure 
means of t e r m i n a t i o n of Indian r i g h t s and s t a t u s and 
e l i m i n a t i o n of a land base."

1 

The o n l y reason that the "White Paper" p r o v i s i o n s were not 

implemente was that Indian Nations were able to u n i t e s o l i d l y 

across Canada i n e f f e c t of o p p o s i t i o n . 

The p o l i c y of a s s i m i l a t i o n has p r e v a i l e d in Federal t h i n k i n g f o r 

many y e a r s . In 1947 A P l a n f o r L i q u i d a t i n g Canada's I n d i a n 

Problem w i t h i n 25 Years, was presented by D. Jeness i n 1947 to 

the P a r l i a m e n t a r y J o i n t Committee. 

1

"The Canadian Governments Termination P o l i c y " , Marie S m a l l f a c e 
Marule, a paper prepared f o r "One Century L a t e r " , the 9th Annual 
Western Canadian Studies Conference, February 18-19, 1977, at 
Page 12. 
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­­­­­ ­­­­­­ ­­­­­­­­­­ ­­­­ ­­­­ ­­ ­­­­­ ­­­­­ ­­­­­­­­­­ ­­­ ­­­­
mission should be given a broad mandate so that it may adjudicate in each 

case the relative merits and demerits of individual versus cooperative 
ownership of reserve lands, the proper disposition of trust funds, t imber 
and mining rights, and other complicated problems. It should present its 
report within two years of its appointment, and legislation implementing 
its recommendations should follow with as little delay as possible. 

4. Increase the educational facilities of the migratory northern Indians 
(whose territory is not suited for either farming or ranching) in order to 
qualify them for such, new types of employment as: aeroplane mechanics, 
mineral prospecting, wireless operation, game and forest p ro tec t ion , fur 
farming, etc. These educational facilities might include: 
A l l of these pursuits, even that of aeroplane pilots, were carried out by the 

Eskimos i n Greenland and even by the Eskimos in Siberia. Before the n"..r three 
Siberian Eskimos who live just across the strait from Alaska were c i v i l i a n aero­
plane pilots, but I doubt if we have a single Eskimo who could read the instruc­
tions on the dial of an Aeroplane or even read the barometer or the thermometer. 
In Greenland they are doing thai all the time, and they are doing that even in 
Siberia. 

(a) Intensive classes for children in ordinary school subjects, and special 
courses for adults in mineral prospecting motor mechanics, etc., during 
the summer months when the Indians tend to congregate; 

T h i s plan was made oat before there was an investigation into Indian 
education by D r . Moore. 

(b) Free technical training for selected boys and girls at suitable centres. 
eg., Le Pas, Churchill, etc. 

D . JENNESS. 
Apr i l / 1943 . 

PLAN FOR LIQUIDATING CANADA'S INDIAN PROBLEM 
W I T H I N 25 YEARS 

Objective. 
To abolish, gradually but rapidly the separate political and social 
status of the Indians (and Eskimos); to enfranchise them and merge them 
into the rest of the population on an equal footing. The realization of this 
plan should: 

A . Improve the Indians ' social and economic position, now so depressed 
as to create "leprous" spots in many parts of the country; 

B. Abolish the permanent drain on the federal treasury of the mil l ions 
of dollars yearly now spent on Indian administration. 

C . Fund the almost forgotten pledge of the government when it adopted 
the system of confining the Indians to special reserves. 
Outline of Plan. 
1. Change the present Indian educational system by abolishing separate 

Indian schools and placing Indian children in the regular provincial schools, 
subject to a l l provincia l school regulations. 

For a period of 10 or more years this may require:— 
(a) Per capita subsidies from the federal government in lieu of school 

taxes levied on Indian families; 
In Br i t i sh Co lumbia , may I remark, you could see in the same little distr ict 

Japanese children going to the schools wi th white children and half a mile away 
Indian children going to segregate s c h o o l s — n o t half as good. 

(b) M o r a l e promotion among the Indian (eg. clothing grants, home 
inspection, etc.) and an educational campaign among white school 

communities to mitigate any prejudice. 
(c) Special facilities (scholarships, etc.) for Indian children to attend 

technical schools and colleges remote from their homes. 
2. Include the Indians (and Eskimos) in a l l "Reconstruct ion" 

measures, e.g. those dealing with unemployment, public health, health 
insurance, and other phases of social security, 

3. Appoint immediately a commission of 3 (the chairman to be a 
judge and one member an agriculturalist) to study the various Indian 

reservations throughout the Domin ion and to advise on the best means of 
abolishing them, of enfranchising the inhabitants and giving them an eco-
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This p o l i c y of a s s i m i l a t i n g Indian people and e x p r o p r i a t i n g t h e i r 

land and t h e i r resources continues to be implemented by the 

Federal Government to date. In a p o l i c y Document #408-79, dated 

J u l y 20, 1979, e n t i t l e d "Native Claims P o l i c y - Comprehensive 

Cla i m s " , the Government speaks f r a n k l y concerning the p o l i c y of 

n a t i v e claims i n Canada. In d i s c u s s i n g the number of f a c t o r s 

a f f e c t i n g the claims process which have been i d e n t i f i e d and which 

should be considered i n d e a l i n g with f u t u r e p o l i c y d i r e c t i o n s , 

the document s t a t e s d e t a i l s : 

"There has a l s o been a spreading a t t i t u d e among the 
n a t i v e l e a d e r s h i p that Indian t i t l e , r a t h e r than being 
e x t i n g u i s h e d , should be confirmed, which has been 
d i a m e t r i c a l l y opposed to h i s t o r i c a l f e d e r a l p o l i c y " . 

In f a c t , the Indian Nations of today have had the f r u s t r a t i n g 

task of attempting to n e g o t i a t e outstanding comprehensive claims 

in a c l i m a t e where the f e d e r a l n e g o t i a t o r s t e l l our Indian 

leaders that Indians have no l e g a l c l a i m to the l a n d , but r a t h e r 

only a moral or p o l i t i c a l c l a i m . 

When the Federal Government decided to support the A l c a n 

P i p e l i n e , the q u e s t i o n arose as to i n t e r f e r e n c e with the 

development by Indians a s s e r t i n g t h e i r c l a i m to the l a n d . The 

Government's i n t e r n a l p o l i c y document of November 30, 1977 

r e v e a l s that Indian t i t l e w i l l not stand i n the way of 

development: 
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"A few things are c l e a r . The Government of Canada i s 
prepared to e x t i n g u i s h n a t i v e land claims i f necessary 
by l e g i s l a t i o n to support i t s i n t e r n a t i o n a l work and 
commitment but i t w i l l only do so i n a way which 
represents the f a i r e s t p o s s i b l e settlement to those 
i n v o l v e d . " 

The Government of Canada, i n c o m p l i c i t y with the p r o v i n c e s , has 

c l e a r l y abused the l e g i s l a t i v e r e i g n which Great B r i t a i n 

c onferred upon i t to a d m i n i s t e r Great B r i t a i n ' s o b l i g a t i o n s f o r 

Indians and lands reserved f o r I n d i a n s . Perhaps the d i f f i c u l t y 

a r i s e s from the f a c t that Great B r i t a i n , having s i m u l t a n e o u s l y 

conferred measures of self-government on Canada, ceased to 

monitor Canada's a d m i n i s t r a t i o n . Or perhaps Canada and the 

p r o v i n c e s , a c t i n g i n a c l e a r c o n f l i c t of i n t e r e s t , acted i n a 

high-handed and i l l e g a l f a s h i o n to strengthen the i n t e r e s t of the 

Canadian Confederation at the expense of our Indian N a t i o n s . 



DENE NATION 

"You see our roots are deep; our trails are there. Everywhere you go you see our signs. There are stories to be told of what 
has happened in these mountains; there are also legends that have been told in the past, through many generations. To us 
Indian people it is priceless. Do the white men understand what this means to us? No. To us, our land is our survival and the 
strength of our people." 

(Johnny Morgan, Elder of Bonaparte Band, Apr i l , 1979) 

COUNCIL OF YUKON INDIANS 



"Traditionally, as aboriginal people, we had uncontested, surpreme and absolute power over our territories, our resources 

and our lives. We had our own political, legal, social and economic systems....Our people have no desire, under any 

circumstances, to see our Aboriginal Rights extinguished. Our people have consistently said that our Aboriginal Rights 

cannot be bought, sold, traded or extinguished by any Government. 

(Aboriginal Rights Position Paper, Union of B.C. Indian Chiefs, April 1980) 

Skedans Village, Queen Charlotte Islands, 1878 
Skiegate Village Band Office, Queen Charlotte Islands J 978 

Kwakiutl Dancer, 1900 Kwakiutl Dancer, 1980 

Drying moose meat, Kootenays, 1911 Drying moose meat, Doig River, 1978 

Dipnetting for Salmon on Fraser River, 1911. Dipnetting for Salmon on Fraser River, 1980. 

Indian fish drying racks, B .C . , 1880 Indian fish drying racks, B . C . 1980 



I N D I A N N A T I O N S IN L E G I S L A T I O N , 1980. 

Dene Nation 
Council of Yukon Indians 
Grand Council, Treaty 3, 
Grand Council, Treaty 9 
Iroquois and Allied Tribes 
Federation of Saskatchewan Indians 
Union of New Brunswick Indians 
Four Nations Confederacy 
Indian Association of Alberta 
Union of Nova Scotia Indians. 



U N I O N OF B . C . I N D I A N C H I E F S 
A N N U A L G E N E R A L A S S E M B L Y , 1980 



Bridge River Band 1978 Fountain Band, 1979 

(Godfrey Kelly, Elder of Skidegate Band 1979) 
Bridge River Band 1980 

Fountain Band, 1980 

"I informed the natives...that they were at liberty to hunt over the unoccupied lands, and to carry out their fisheries with the same freedom as when they were the sole occupants of the country." (Lieutenant-Governor James Douglas, 1854) 
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The F e d e r a l Government and P a t r i a t i o n 

We a l l know deeply t h a t the F e d e r a l Government p o l i c y to terminate 

I n d i a n s t a t u s , and r e s e r v e land would be f u l l y r e a l i z e d through 

the p a t r i a t i o n of the Canadian c o n s t i t u t i o n . This i s not on l y 

reasonable i n terms of the past conduct of the F e d e r a l Government 

and p a r t i c u l a r l y of the Trudeau Government, but i n terms of the 

proposed Charter of R i g h t s i t s e l f . 

The only mention of I n d i a n r i g h t s i s S e c t i o n 24 of the Charter which 

s t a t e s : 

"The guarantee i n t h i s Charter of c e r t a i n 
r i g h t s and freedoms s h a l l not be construed 
as denying the e x i s t e n c e of any other r i g h t 
or freedoms t h a t e x i s t i n Canada, i n c l u d i n g 
and r i g h t s and freedoms that p e r t a i n to the 
n a t i v e peoples of Canada." 

The Charter does not entrench any of the o b l i g a t i o n s to our Ind i a n 

N a t i o n s . The o n l y d i r e c t i o n given i s t h a t the Ch a r t e r s h a l l not 

be construed as denying the Indian r i g h t s and freedoms t h a t e x i s t 

i n Canada. 

For over a hundred years now, the F e d e r a l and P r o v i n c i a l Governments 

have refused to recognize that we are the o r i g i n a l peoples of t h i s 

land and have r i g h t to the lands and resources and t o our Ind i a n 

Governments. They have minimized wherever p o s s i b l e those l e g a l ob­

l i g a t i o n s owed to us and when they have been able to get away w i t h 

e x p r o p r i a t i n g our lands and r e s o u r c e s , they have done so. At the 12th 

Annual General Assembly of the Union of B r i t i s h Columbia I n d i a n C h i e f s 

held i n Vancouver on October 17th., 1980 the present M i n i s t e r of I n ­

di a n A f f a i r s was asked s p e c i f i c a l l y i f the F e d e r a l Government recog­

n i z e d a b o r i g i n a l r i g h t s and i f those r i g h t s were i n c o r p o r a t e d i n the 

C h a r t e r . The M i n i s t e r r e f u s e d to answer t h i s q u e s t i o n . Where then, 

are the p r o t e c t i o n s f o r the o b l i g a t i o n s owed to us? 

Under the guise of n o n - d i s c r i m i n a t i o n , S e c t i o n 15 of the Charter 

s t a t e s t hat there s h a l l be e q u a l i t y without regards to r a c e . What 
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w i l l t h a t s e c t i o n do to our I n d i a n people? We fought f o r over 

two years t o stop the p i p e l i n e through n o r t h e a s t e r n B r i t i s h C o l ­

umbia because of the damage which the development would do to our 

p e o p l e . We were u n s u c c e s s f u l i n our f i g h t . We fought hard then 

to attempt to minimize the impact of the p i p e l i n e by working 

c l o s e l y w i t h the Northern P i p e l i n e Agency to secure p r e f e r e n t i a l 

h i r i n g programs f o r the I n d i a n people i n the a r e a . Those programs 

were scheduled to begin a f t e r the date of the proposed p a t r i a t i o n . 

We r e c e n t l y learned that the p r e f e r e n t i a l h i r i n g program, are now 

i n danger because of the F e d e r a l Government i n t e r p r e t a t i o n t h a t 

such programs would be c o n t r a r y to the Charter of R i g h t s . 

As Sam M i c h e l , one of our e l d e r s from the Fountain Band, s a i d 

e a r l i e r i n t h i s paper: 

"We were the r i c h e s t people i n the w o r l d . . . 
We d i d n ' t have a penny i n our pocket, but 
we were the r i c h e s t people i n the w o r l d . We 
had e v e r y t h i n g : we had game, we had f i s h , 
we had e v e r y t h i n g . . . " 

Today we are the poorest peoples i n Canada s u f f e r i n g more than our 

share of s o c i a l breakdown. In a recent r e p o r t prepared by the I n ­

d i a n and Northern A f f a i r s Canada documenting "Indian C o n d i t i o n " 

(1980) the f o l l o w i n g c o n c l u s i o n s were made: 

(a) The l e v e l s of I n d i a n j u v e n i l e s considered d e l i n q u e n t 
i s almost three times the n a t i o n a l r a t e and i s con­
s i s t e n t w i t h the h i g h p r o p o r t i o n of I n d i a n c h i l d r e n 
i n care and the i n c r e a s i n g p r o p o r t i o n of I n d i a n c h i l d ­
ren l i v i n g o f f r e s e r v e s out of t h e i r home communities. 

(b) About nine percent of the p r i s o n p o p u l a t i o n i s I n d i a n 
compared to three percent share of the n a t i o n a l popu­
l a t i o n . 

(c) The o v e r a l l r a t e of v i o l e n t deaths f o r Indians i s more 
than three times the n a t i o n a l average. 

(d) The l i f e expectancy i s lower f o r I n d i a n s . 

(e) The labour f o r c e s t a t i s t i c s r e v e a l massive umeployment 
and p o v e r t y . 

We have had r e a l d i f f i c u l t i e s t r y i n g to s u r v i v e without adequate 

c o n t r o l over our l i v e s , our governments, our r e s o u r c e s . Matters 
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have been made worse because the governments who do assume c o n t r o l 

i n those areas continue to implement the p o l i c y of e x p r o p r i a t i o n and 

a s s i m i l a t i o n . 

As we see i t , n o n - d i s c r i m i n a t i o n i s another way f o r the Government 

to say to us, a s s i m i l a t i o n . 

Future amendments to the c o n s t i t u t i o n could be done by the F e d e r a l 

Government i n c o n j u n c t i o n w i t h e i g h t p r o v i n c e s w i t h e i g h t y percent 

of the p o p u l a t i o n . Unless our n a t i o n a l p o s i t i o n i s p r o t e c t e d , there 

w i l l be a tyranny by the m a j o r i t y over the m i n o r i t y r i g h t s of Indian 

people. We l o s e the s u p e r v i s o r y p r o t e c t i o n . Her Majesty's Pa r l i a m e n t 

i n B r i t a i n . We w i l l l o s e the p r o t e c t i o n s which the I n d i a n Nations 

d e r i v e from our s p e c i a l s t a t u s and unique p o s i t i o n w i t h i n the Cana­

di a n c o n s i t u t i o n . What we r e a l l y stand to l o s e and why we are f i g h t ­

i n g the p a t r i a t i o n w i t h a l l of our power, i s our r i g h t as o r i g i n a l 

peoples to continue to l i v e on our land and c a r r y to our f u t u r e 

generations the c u l t u r e and l i f e which our ancestors c a r r i e d to us. 

Our Indian l e a d e r s attempted to be i n c l u d e d i n the c o n s t i t u t i o n a l 

d i s c u s s i o n s which took place between the F e d e r a l Government and the 

P r o v i n c i a l Governments d u r i n g the F a l l of 19 80. Despite repeated 

r e q u e s t s , and some promises, the p a r t i c i p a t i o n was e f f e c t i v e l y d enied. 

The F e d e r a l Government has i n d i c a t e d t h a t I n d i a n people w i l l be con­

s u l t e d a f t e r the p a t r i a t i o n . Such c o n s u l t a t i o n i s a f t e r the f a c t . 

The purpose of p a t r i a t i n g the c o n s t i t u t i o n has been r e v e a l e d i n the 

c o n s t i t u t i o n a l t a l k s . At the present t i m e , the P r o v i n c i a l and Fed­

e r a l Government are attempting to re-order t h e i r r e l a t i o n s h i p s to 

each other and to the resources of the land to c r e a t e a more workable 

c o n f e d e r a t i o n . Over f o r t y percent of the land i n Canada i s p r e s e n t l y 

unceded. I t i s our land and our resources which the Governments are 

c u r r e n t l y d i v i d i n g among themselves. The F e d e r a l Government c a r r i e s 

the t r u s t r e s p o n s i b i l i t y over Indians and lands reserved f o r I n d i a n s . 

Yet the M i n i s t e r of Indian A f f a i r s was not present at any of the 
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c o n s t i t u t i o n a l t a l k s as our r e p r e s e n t a t i v e . Nor were our Indian 

l e a d e r s p e r m i t t e d to represe n t our i n t e r e s t s . 

In the pr o v i n c e of B r i t i s h Columbia, a Master T u i t i o n Agreement 

e x i s t s by which the F e d e r a l Government pays to the P r o v i n c i a l 

Government a sum of money each year to educate our Ind i a n c h i l d r e n . 

For many years I n d i a n people have attempted t o change t h a t agree­

ment, and d i v e r t our education money to c r e a t e an education system 

of our choice f o r our I n d i a n people. We ex e r t e d c o n s i d e r a b l e 

presssure upon the F e d e r a l Government to p a r t i c i a p t e i n making 

changes. We have been r e p e a t e d l y t o l d t h at I n d i a n people may p a r t i ­

c i p a t e a f t e r the f i n a n c i a l arrangement between the F e d e r a l and 

P r o v i n c i a l Government had been concluded. Our l e a d e r s r e f u s e d to 

p a r t i c i p a t e i n d i s c u s s i o n s on that b a s i s because the e s s e n t i a l item 

of f i n a n c e s would have a l r e a d y been concluded. The d e c i s i o n to 

a l l o w Indian p a r t i c i p a t i o n i n c o n s t i t u t i o n a l t a l k s a f t e r p a t r i a t i o n 

p a r a l l e l s the p o l i t i c s experienced i n our f i g h t f o r c o n t r o l of our 

e d u c a t i o n . E s s e n t i a l l y the Canadian Government has blocked our 

e f f e c t i v e p a r t i c i p a t i o n . 

We seek the j u s t i c e o f Great B r i t a i n , to honour the Royal Majesty's 

o b l i g a t i o n s to us. We f e e l t h a t p a t r i a t i o n should be refused u n t i l 

the p o s i t i o n of our I n d i a n Nations w i t h i n Canada has been r e s o l v e d 

to everyones s a t i s f a c t i o n . 

On Wednesday, November 12th, 1980 Mr. F r e e l a n d , l e g a l counsel f o r 

the P a r l i a m e n t a r y Standing Committee, a d v i s i n g P a r l i a m e n t of Great 

B r i t a i n on the q u e s t i o n of the c o n s t i t u t i o n , a dvised the Committee 

t h a t B r i t a i n d i d not owe any outstanding o b l i g a t i o n s to the Indians 

of Canada. T h e r e f o r e , h i s o p i n i o n was t h a t no p r e s e n t a t i o n by the 

Indians should be heard. The Committee proceeded to d e l i b e r a t e as 

to whether or not the p a t r i a t i o n of the c o n s t i t u t i o n c ould take 

place without the agreement by the p r o v i n c e s . The c o n s u l t a t i o n 

w i t h the provinces assumes t h a t p r o v i n c i a l a u t h o r i t i e s represent 



70 

i n some s u b s t a n t i a l way the i n t e r e s t s of the people w i t h i n the 

p r o v i n c i a l boundary. However, In d i a n i n t e r e s t s have never been 

represented by the p r o v i n c e s . Nor f o r t h a t m a t t e r , have our i n ­

t e r e s t s ever been adequately represented by the F e d e r a l Government. 

We have a l s o sought a l e g a l o p i n i o n from P r o f e s s o r Ian B r o w n l i e , 

QC, DCL, FDA, concerning the v i a b i l i t y of t a k i n g an a c t i o n through 

the c o u r t s of B r i t a i n i n v o l v i n g the r i g h t s of our I n d i a n people. 

The o p i n i o n concluded that we do not have recourse through the 

cou r t s of Great B r i t a i n . 

We are a s k i n g t h i s T r i b u n a l to understand the p o s i t i o n which we 

f i n d o u r s e l v e s i n the world today and to lend the weight of your 

a u t h o r i t y t o our p l e a f o r j u s t i c e . 



"They thought we were gonna d i e o f f and d i s a p p e a r , but 
we d i d n ' t . We are coming back" (David E l l i o t , E l d e r of 
T s a r t l i p Band) 

"The land is our culture and it is our only future. Before, we lived as one with the lands and the waters. We have our own 
system, our own way of educating our children, our own way of managing the land and its resources for the benefit of all. 
In short we had sovereignty over our own lives and means to live. There are our Aboriginal Rights. We have never ever 
given up, through Agreement or Legislation, our Aboriginal Rights to control our own lives and means to live." 

(George Manuel, President, Union of B . C . Indian Chiefs, 1978) 


