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S Centified to be a true copy of a Minute of a Meeting of the Committee of the
f @ |/ Privy Council, approved by His Excellency the Govemor General
J Gamate onthe 15th day of July, 1991.

FRANVY COUNCE

The Committee of the Privy Council, on the
recommendation of the Prime Minister and the Minister
of Indian Affairs and Northern Development, advise that
a Commission do issue under Part I of the Inquiries Act
and under the Great Seal of Canada appointing,
effective Auqust 5, 1991: ' S

Harry LaForme
to be a Commissioner a.ad Chairman to inquire into and
: report on whether an Indian band has established that
T ~ it has an Indian specific claim in situations where an
Indian band disagrees with the Minister of Indian
Affairs and Northern Development's {the Miniater)
rejection of a claim for negotlation by examining in
particular any band alleged, -

1.1 non fulfilment of a treaty or agréement
between Indians and the Crown: '

: _ 1.2 breach of an obligation arising‘froh the
’ Indian Act or any other statutes concerning
Indians or the regulations thereunder;

‘1.3 breach.of an obligation arising from the
Government of Canada's administration of
Indiqn funds or other assets; ° .

‘1.4 illegal disposition of Indian -land;:

1.5  failure to-prbvide'compensation for reserve
lands taken or damaged by the Government of
Canada or any of its agencies; and

1.6 fraud in connection with the acquisition or
disposition of Indian reserve land by _
employees or agents of the Government of"
Canada, in cases where such a fraud can-be

- clearly demonstrated: and '

wheré an Indian band disagrees with the Minigter's
determination as to which compensation criteria apply
in the negotiation of a settlement, the Commissloners
shall inquire into and make recommendations on which of

the following}criteria-should apply,_
) S | ver/2
. ..‘ . | :
o | . ' o s NI{TION:.'..[?\ND RESEARCH OIFICE
AFNN o tres Womditheol UJLJEA - - - DEC 1 1 1991




2.3

r

2.1

2.2

2.4

2.5

" p.c. 1991-1329

as a general rule. a claimant hand shall; be
compengated for the losses it has incurred
and the damages it has suffered as a
consequence of any action taken by the

' Government of Canada as get out in l.l to 1.6'

above, based on legal principles;

where a claimant band can establish that _
certain of its reserve lands were taken or -
damaged pursuant to legal authority, but that
no compensation was ever paid, the band shall
be compensated by the payment of the value of
these lands at the time of the taking or the
amount of the damaga done. whzcheVer is the

case;

(a) where a claimant band'can'establiah that

certain of its reserve lands were never

lawfully surrendered, or otherwise taken.

under legal authority, the band shall be
compensated whether by the return of
these lands or by payment of the
_ cu;rent. unimproved value of the 1andn.-
an .

{(b) compensation may'inciude-nn'ahouht baaed__

on the loss of use of the lands in
‘gquestion, where it can be established
that the claimants did in fact suffer

~such a loss provided that in every case .

'the loaa shall be the net losa:

compenaation shall not include any additional
amount baped on “"special value to owner",

.unless it..can be eastablished that the.land in

question had a special economic value to the
claimant band, . over and above its market. '
value: ‘

compenaation shall not include any amount for

the forcible taking of 1and- .
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where compensation received is to be used for
the purchase of other lands,. such
compensation may include reasonahle.
acquigition costs, but these must not exceed
10% of the appraised value of the lands to be

acquired.

where it can be justified a rensonnble
portion of the costs of negotiation may be
added to the compensation and recommendations
may be made by the Commissioners in respect
of how the parties should daal with costs

before the Commission:

in any settlement of specific Indian clains.
the Governmernt of Canada will take into .

~account third party interests and as a

general rule, the Government of Canada will
not accept any settlement which will lead to

third parties being dispossessed:

any compensation paid in respect to a claim
shall take into account any previous
expenditure already paid to the claimant in
respect of the same claim;

where a claim is based on the failure of the
Governor in Council to approve a surrender or
the taking of land under the Indian Act, '
compensation shall not be based on the
current unimproved value of the land, but
rather on any damage that the claimant might

‘have suffered between the period of the said

surrender or forcible taking and the approval
of the Governor in cOuncil and by reuson of
such delay: _

the criteria set out above are general in
nature and the actual amount of any _
compengsation offered will depend on the
extent to which the claimant "has established
a valid claim, the burden of which rests with
the claimant, as .for example, where there is
a degr~s of doubt that lands are reserve
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'lands, the degree of doubt will be reflected

in the compeneetion offered- and

The Committee do further advise thatz

s
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other Comnlssioners be appointed from time to
time;

the Commissioners be euthorized to adopt such
procedures and methods, subject to

paragraphs (3.3), (3.4) and (3.5) as they mey
consider expedient for the proper conduct of
the inquiry and to sit at such times, and in
such places as they may decide;

the Commiasionars be directed not to
conliderr_

(a} laches, limitation periods or technical
rules of evidence in meking
recommendations, . .

(b) a claim based on unextinguiahed netive
title,

{(e) clains based on events less than
15 years old at the date of claim
gubmission to the Government, or .

(d) any naﬁtere not at issue when rhe :
dispute was initially submitted to the
Commission;

the Commissioners be authorized to eateblieh
panels of three.Commigsioners and a report of
a panel igs to be.gonsidered to be a report of
the COmmiseion. _ _

the Comnissioners be authorized to provide or
arrange, at the request of the parties, o
mediation services as may in their opinion
assist the Government of Canada and an Indian
band to reach an agreement in respect of any
matter relating to an Indian specific claim;
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the Commissioners be authorized to rent such
-gpace and facllities as may be required for

the purposes of the inquiry, in accordance
w;th Trenaury Board policiles;

the Commissioners be authorized to engage the
services of such experts and other persons as
are referred to in section 1l of the
Inquiries Act at such rates of remunaration
and reimburgement as - may be approved by the
Treasury Board:

the Commissioners be diracted to submit

‘reports in both offiecial languages to the

Governor in Council from time to time as
required and to submit an annual report in
both official languages to the Governor in
Council in reapect of the Commlssion's
activities and the activitiea of the
Government of Canada and the hnnda relating

" to specific claima;

the Commissioners be directed to file their
papers and records with the Clerk of the
Privy Council as soon as reasonably may be,
after the conclusion of the inquiryr and

George R. Post be nnmed Sacretary of the '

Commission.

CLERK OF THE PRIVY COLNCIL - | £ RBERTInS mit manimw
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! : FPLOW CHART
INDIAN CLAIMS COMMISSION

CAND /}-'
FEDERAL GOVERNMENT SPECIFIC CLAIMS PROCESS

The attached chart illustrates in graphic form the relationship of
the Indian Claims Commission with the federal government’s existing
specific claims process. . .

It should be noted that the Claims Commission is only a temporary
measure, set up under the Inquiries Act to provide a sort of appeal
mechanism until the federal government and First Nations develop an
acceptable claims policy and process. It is not a court, although
‘it has power to compel evidence and can provide independent legal
assessment.

The Commission does not represent the independent claims resolution
process called for by the Chiefs in the "First Nations Submission
on Claims" of December 14, 1991. It is clearly a body intended to
facilitate the resolution of disputes over validation or
compensation criteria under the existing policy and process.

Part of the federal government’s reasoning includes the idea that
by observing the operation of the Commission, both Canada and the
First Nations might get useful insights into what a future claims
resolution process might need to incorporate or exclude. Therefore
it is expected that the Joint Canada/First Nations Working Group
will want to monitor closely the pperation of and effecta.veness of
the Claims camm:.ss:.on. '

'.Ploass note from the Plow Chart that tha comm:l.ssion facilitates the
existing specific claims process and policy. Recommendations from
the Commission, as it 1s presently designed, result in the claims
going back into the existing system, This must be kept olear as we
attempt to design a new policy and process which effectively
eliminates the confliect of interost the federal qovermnent has in
danl;nq with claims.:
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FLOW CEART

INDIAN CIAIXES COMMIBEIOM

AND

t!DSRAL GOVERNMENT BFECIFIC CLAIXS PROCESSH

COURTER RESEARCH

- 0.C. SUEBMISSION

CLAIMANT'S
SUEMISSIONS
L]
DISPUTES RE: ouTf - RECCMMENDATIONS FOR i
COHMISSION = VALIDATION NEGOTIATION AND -
_ - COMPENSATION IN COMPENSATION CRITERIA
CRITERIA - = PROVISION OF
FACILITATORS,
EEDIATORS, ETC.
e
RECEIVED RESEARCH: LEGAL CPINION: REGOTIATIONS DRAFT SETTLEMENT FAYOUT
. _ AGREEMENT:
- GVT BY ~ INITIAL REVIEW [~ - VALIDATION = DETERMINATION - TO
- FAST TRACK - COMPENSATION OF _ ~ T.B. SUBMISSION
GOVERNKENT " FLAGGING CRITERIA COHPENSATION CLAIMANTS
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