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BETWEEN:
DOUGLAS LAKE CATTLE COVPANY LTD.
PLAI NTI FF
AND:
FRED " SCOTTY" HOLMES
THE UPPER NI COLA | NDI AN BAND
JOHN DCE
MARY ROE
DEFENDANTS
R Ham | ton Appearing for the Plaintiff
H. Maconachi e
L. Mandel | Appearing for the Defendants
E. G I nour
P. Foy Appearing for the Attorney Ceneral
B. Edwards of British Colunbia
J. Haig Appearing for the Attorney Ceneral
of Canada
THE COURT: Time does not permit ne to say an awful | ot about

the application to add the Attorney General of Canada and the
Attorney Ceneral of British Colunbia and Her Majesty the Queen in
Right of the Province of British Colunbia as represented by the
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M ni ster of Transportation and H ghways.

The argunent made agai nst them bei ng added as parties really
begs the question; it is that because this injunction application
cannot succeed on the basis that there is no triable issue to be
argued, that there is no position to be taken by the Attorneys
Ceneral for the country and for the province. | do not agree with

the position taken by the defendants in that regard.

The issue here is whether the Provincial Governnment in
particular has the |legal power or authority over the roads in
guestion, either in whole or in part. That is an issue that they
nmust be heard on if the issue is to be resolved and it is the
principal issue in this case, and so | think for that reason the
Provincial Governnment is properly a party through the Attorney
Ceneral, and | think the Federal Governnent is properly a party
through the Attorney General because the Federal Governnent is
affected by the issue. It nmay well beconme a constitutional issue
and they should be heard on it and so for those reasons, as brief
as they are, | amgoing to nake the order that the parties sought
to be added, be added, and I will hear counsel representing those
parties on the nerits of the injunction applicationif they wishto

be heard.

( SUBM SSI ONS)
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THE COURT: The plaintiff seeks an interiminjunction
restraining the defendants fromin effect inpeding passage over a
road whi ch crosses two reservations occupi ed by the defendant band

and continues to the plaintiff's large cattle ranch and beyond.

The defendants have re-established bl ockades of the road on
each reservation after renoving them followi ng earlier tenporary
restraining orders of the court. The road which is referred to as
a "highway" is the only connection between the plaintiff's ranch
and the city of Merritt. | understand that the bl ockades have been
sel ective; the defendant's target being the plaintiff's substanti al
comercial activities. The bl ockades are pronpted by an ongoing

di spute with the plaintiff, not related to the road or its use.

The plaintiff uses the road to truck cattle to market, to
bring in supplies, to bring intourists, and for nmany ot her reasons
connected with its business. Unavailability of the use of the road
to the plaintiff interferes with the plaintiff's business in a
substantial way and will no doubt l|ead to high damages if the
bl ockades continue for any appreciable period of tine. I n
addition, the bl ockades interfere with the use of the road by ot her

ranchers in the area and many ot her nmenbers of the public.

The defendants contend that the plaintiff has not made out a

fair question to be tried, nanely that the road in question is a
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public road and not nerely part of the reservation |ands of the
def endant band. | disagree. The evidence shows that the road has
been in existence for nore than 100 years and is being used as a
public road by many people in the area, including the defendants
and no doubt their predecessors. It is a main thoroughfare, a
maj or, and indeed the only, road link with the outside world for

many peopl e, again including the defendants.

The evidence now before the court shows that the road is at
| east arguably, if not on a prima facie basis, a public road which
t he defendants cannot | awfully bl ockade and over which they cannot
[awful Iy i npede public traffic. It is arguably a public road under
the lawful jurisdiction and authority of the province for many

reasons:

(1) The legal effect of Oder-in-Council 208
passed in 1930, and Oder-in-Council 1036
passed in 1938.

(2) The province's constitutional right to build
roads in the province.

(3) The effect of s. 4 of the H ghway Act and the
expenditures by the province of public nonies
on the road for nmany years, including the
portions on the reservations.

(4) The effect of the status quo that has existed
for many years and the public interest.

(5) An easenent of necessity.
(6) The | awful ness of total or partial closure of

the road wi thout reasonable notice, if indeed
it is a private road.
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Many of these issues require further developnent of the
evi dence, particularly historical research of the use and | ocati on
of the road and how it canme under provincial de facto jurisdiction
and control. The issues can be resolved only at trial but they are
i ssues of substance, particularly the first one. There is a fair
guestion to be tried as to the plaintiff's claimthat its right to
use the road for public access to its property has been breached by

t he bl ockades and woul d be breached by continuation of them

The defendants contend that the road | ost any public nature it
had because of partial relocations of it on the reservations since
1938. The province says that any relocations do not change the
public nature of the road as a whole. That is an arguable issue
which stands in the way of permtting blockades, selective or

ot herwi se, at the road re-location points.

The bal ance of conveni ence clearly favours the granting of the

i njunction sought and it will gointhe terns set out in the notice

of noti on.

"M . Justice Low'
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