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A-756-9('

Her ~':ajesty the Queen in Right of Canada. the
Minister of Indian Affairs and Northern Develop
ment and the Minister of Finance (Appellmlls)
(DeJendonts)

V.

Chief Victor Buffalo acting on his OWn behalf and
on behalf of all the other members of the Samson
Indian Nation and Band and the Samson Indian
Band and Nation (Respondellts) (Plaillti/J')

A-757-Q(,

Her Majcsty the Queen in Right of Canada
(Appol/alll) (Defendalll)

V.

Chief Jeromc Morin acting on his own behalf as
well as on behalf of all the members of Enoch's
Band of Indians and the residents thereof on and
of Stony Plain Reserve No. I35 (Respondellls)
(PlainliJ]s)

. A-758·96
Her Majesty the Queen in Right of Canada. the
Honourable Thomas R. Siddon. Minister of Indian
Affairs and Northern Development and the
Honou rabIe Donald Mazankowski. Minister of
Finance (Appellams) (D~rendams)

V.

Chief John Ermineskin. Lawrence Wildcat. Gordon
Lee. Art Lilliechiid. Maurice Wolfe. Curtis
Ermineskin. Gerry Ermineskin, Earl Ermineskin.
Rick Wolfe. Ken Cutarm, Brian Lee. Lester
Fraynn. the electcd Chief and Councillors of the·
Ermineskin Band and Nation suing on their Own
behalf and on behalf of all the other memhers of
the Ermineskin Indian Band and Nation (Respan.
dents) (Plaintiffs)

INDEXED AS: 'SAMSON [.NDIAN N.-4TION AND BAND v.
CANADA (C.A.)

A-756-96

So Majeste 10 Reine du chef du Canada. Ie ministre
des Affaires indiennes et du Nord canadien et Ie
ministre des Finances (appelallls) (derelldew's)

c.

Le chef Victor Buffalo agissant en son nom et au
nom de tous les membres de la Nation et de 10
Bande des Indiens Samson ot la Bonde etla Nation
des Indicns Samson (iI/times) (dC!l1ImldC!III:~)

A-757-96

Sa Majeste la Reine du chef du Canada (appelame)
(defenderesse)

c.

Lc chef Jerotne Morin agissant cn son nom ct DU

nom de tous les membres de 10 Bonde des Indiens
Enoch et des residents de 10 reserve n' 135 de
Stony Plain (inlimes) (demondellrs)

A-758-96

So Majeste la Reine du chef du Canuda. monsieur
Thomas R. Siddon. ministre des Affaires indiennes
et .du Nord canadien et monsieur Donald
:vIazankowski. ministre des Finanees (appelant.f)
(defendellrs)

c.

I.e chef John Ermineskin. Lawrence Wildeat,
Gordon Lee. Art Lillleebild, Maurice Wolfe, Curtis
Ermineskin. Gerry Ermineskin. Earl ErmineskiJi,

. Riek Wolfe, Ken Cutarm. Brian Lee. Lester
Fraynn. respectivement chef et eonseillers clus de
la Bande et de la Nation des Indiens Ermineskin.
"gissant en leur nom et au nom de tous les mem
bres de 10 Bande et de 10 Nation des Indiens
Ermineskin (intimes) (demandellrs)

RtPERTORlt: NATION ET B.<NDE DES INDIENS SAMSON c.
CANADA (C.A.)
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Court of Appeal. Stone. Desjardins and McDonald
JJ.A.-Ottawa. September 24. 25 and October 27,
1997.

Practice - Privilege - ParamclCrs of Crown :f right to
IJIQimain c.·{aim a/privilege in respect a/solicito,. and client
comllllm;calions ill context oftrusi-like relationship betwc(!IJ
Crowli Qnd Indians with rc.'ipeCIIO /946 surrender ofrighlS
ill oil and gas resources in reserve land...

Crown - Tru.w: - Native people.r - Interest of Indian
hands as hen~(idQ,.ies of ,ru.f/-like arrongenrc;'u with
Crown \l'alTaming disclosUI"C ofallY document ;n nature or
fegol advice received h.,' Cro,,"n in adm;nbamtir1lJ ofslIrrcl;..
dered oil. gas resources ill reserve lands and revenue.Ii
deri"cd ,"er~/;·om.

Native people.'i - Crown claiming privilege ill breach 01
Iru.'" ocliall.t hrouglJl h.p Indian band" relating 10 Crown
management f?( oil, ga.~ '"C.~nurces and ,'evellues derived
the~from in re.'ipect of re.'ierlle land.t .mrrendered hy three
hand.t - Dncument.~ for which legal advice privilege
claimed ordered to be produced ill Ught q{.tpecial tru.tt-like
relatio".thip between Crown. lndialL'i - Production ordered
far documenLt relating to c'-own program.'i. services incllld.
.ing re/erenc.·e 10 oil and gas a.'i.'iet.t. (JI" .finallcial rettenues

"'~/rom.

(:laims of privilege. on solicitor and clicnt basis. were
made by the Crown with respect to documcnts covered by
affidavits of documents filed in actions involving a variety
of claims in regard to alleged wrongs by the Crown in the
managemene and ex.ploitation of oil and gas resou.rees in
reserve lands sUlTCndcrcd to Her Majesty in 1946. in the
management of the revenues derived therefrom, and in the
funding of programs and services. Enonnous Sums ofmoney
are involved.

These wen: an appeal and a eross-appeal from two orders
of Ihe case management Judge, one dealing with legal
documents claimed as privileged by the Crown, Ihe othe(
wilh the application of that earlier order.

The main issue related to the parameters oflhe appellants'
right to maintain a claim of privilege in respect of solicitor
and client communications in the context of lhe relationship
between lhe appellants and the respondents, in light of the
SupremeCoun of Canada decisions ill Bluebe,.,,· River

Cour d'appel. juges Stone. Desjardins ct McDonald.
J.C.A.-Otlawa. 24. 25 septembrc et 27 oetobre 1997.

Praliquc - Communication.'i privi!egiccs - Paramctre.'i
du droil de 10 Couronne de rel'endiquer .'Ill p"ivilege a
I'egard de.'i communication.'i entre avocal el client dans Ie
contexle du rappor' de nalw'c .fiduciairc exislant etllre 10
Couronrre el les Indien.'i en ce qui a 'rail ti 10 ce.'ision en
1946 de droits sur le.t re.t.'iourccs de pe,role CI de gar
.'OilliCes sur de.'i terret des reserves.

Couronne - Fiducit!.'i - Peuples aUIDc/llones - L ~illlt!ret

des bandes indienr,e,'i a lilre de hen4/iciaires de.'i arrange
menLt de nOlurcjiduciairc CDllclu'i Ql'CC 10 COllrom,e jll.ttffie
10 communication de toul document de la natul? de eon.'i(!i/.o;
jllridiquet ret;u.t par 10 Couro""e don.t I·od",ini.'ilration de.'i
rCS.tOIlI"CeS de pcU"olc el de ga: d:dcc.f et siwecs sur des
terre.. des re.ten·e.t oinsi que de.t rCI·enu.f endecoulalll.

Peuple.'i aUloc/ltol1CS - Revendication II'"" pril'i1cge par
10 Couronne dan.t de.t aClion.t pour violatioll de .Iiducie
inlenleeS par des hande.t indiennet "(!lali'l,'Cment a10 ge'ilion
par 10 Coumnne des ressoun:es de pelmle el de goz et de.'i
rt!venus en decou/alll en ce qui C'onceme de.'i tcrre:r .dluee.t
sur des reselVe.'i et cedee.t par tmi.t hande'i - On a ordonne
la conllnumcat;on de documents ei legard Je.W/ucLt eft
/'e1'Cndique Ie privilege .·oncemallfle..OcolI..ieils iuridique.t•
cornple lem' J'lIn rupport particulic.·,· de tlolllre ./idllciaire
c.Ti,t'ant cntre 10 Cour-ollne clle.'i I"diell... - La commullico~

lion a ete ordonnce dans Ie ca.f de'i doell/nent.'i concemant
I(!$ programme.'i et le.'i ...entices de 10 Couronne. notamment
lorsqu 'i1.t10m "ejerence aux re.'i.tource.'i de pelrole et de gaz
au DUX fondt qui en proviennelll.

La Couronne a revcndiquc Ie privilege visant lescommu
nications entre procureur et c1iene it I'cgard de documents
mentionnes dans des affidavits de documents qui ont ete
deposes dans des aClions concernant diverses revendications
relalives a des rautes qui auraienl clC commises par la
Couronne dans-Ia gestion et I'exploitation des rcssources de
pc=trole et de gaz situees sur des tems des reserves ccdces
a Sa Majcslc en 1946, dans la gestion des ~venus en
di:coulant et dans Ie financement de programmes ct de
services. O'cnonnes sommes d'argent sont en eause.

11 s'agissail d'un appel et d'un appel incident inteljeles
contre deux ordonnanccs du juge rcsponsable de la gestion
de ("instancc, 101 premiere traitant des documents juridiques
vises par Ie privilege rcvendiquc par la Couronne et la
dcuxiemc concernant I'application de son ordonnance
precedente.

L'affaire ponait principalement sur Ie... paramclrc5 du droit
des appelanls de revendiquer un privilege ;i I"cgard des
communications entre avocat et client dans Ie contexte du
rapport cxislant enlre Ics appelants et Ics intimes, compte
tenu des decisions rendues pa~ la Cour supreme du Canada
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Indian Band v. Canada (Department oj Indian Affair... and
Northern Deve/opnrentJ. St. Mary's Indian Band \'.
Cranhrook fCiW) and R \t, Vander Peel.

The appellanls proposed a narrow applic:nion orlhe trust
principle in light of the lrust~likc rd:uionship bc(wccn the
Crown and the Indians. They ::&rgued that since the Crown
wore many hillS and rcpresenlcd many interests. the docu
ments in respect of which the privilege was claimed should
not be disclosed unless they were obtained by the Crown in
(he adminiSlr.uion orlhe "res" or in the course orlhe Crown
carrying aut its duties as ··trustee·' for the exclusive Or

dominant benefit orlhe respondent bands. The bands argued
tor a l:1rge application of the trust principle. In their sub.
mission. they had only to establish primtl (cu.:ie thal they
were beneficiaries of a trust orolher fiduciary obligation and
that Ihe documents were relevanl 10 the issues in the
litigation. In Ihis sense_ the respondents submiltcd Ihat the
Crown's truSt obligations clearly required disclo~urc of~
document which h:1d a direct or sie:nific:J.nt imoact on Ihe
administration of their assets or on the propriety of the
Crown's administration or the respondents' lrust. and which
directly related 10 an i...sue in the context of Ihe prescnl
litigation.

Held. lhc appeal should be dismissed.

In 8/11eberry Riloer I"dian Band. Gonthier J.• wriling for
the majority, made it clear. inter alia. that his reasons
should not be interpreted to equate a IruSI in Indian land
wilh a common law trusl. While the Supremc Coun of
Canada has yci 10 deline (he InlC nature and scope of the
s("CCial liduciary relationship bClwccn the Crown and Ihe
Indians, if would seem lhat, in Ihe conlext of a trust in
Indian land, Ihe effects of :1 "true" lrust are generally
applicable.

On one side there was IheprivHege assened by Ihe Cr9wn
with regard 10 legal documcms on account orlhe many hats
She was wearing, on the Dlher, the aninnation of the
respondents' interests. Le. the righls of the respondents to
claim access 10 those legal documents, which originated in
[he Inlst-Iike relationShip created by Ihe surrenders. The
Crown could nol claim any privilege wilh respect to those
documents that related 10 the assets under management when
She was only wearing the hat of the trustee for the respon.
dents' aSsets under managemenl. She could have if. in
respect of the same document, She could successfully claim
other inlCfCSts. Once Ihese two values are properly assessed.
any doubl must be resolved under the principles established
by Ihe Supreme Coun ofCaR:lda in DescOlealLT el 01. \'.
MierzK'inski (any conflict should be resolved in favour of
protCCllng confidentiality). Thus, production of documents
relaling to legal advice referring specifically to adminisua.
lion of Ihe mineral aSSCIS surrendered or the management of

dans les affaires Bande indienne de la riviere Blu~hprn' ".
Canada (Ministere des Affaires indienne.'i et du Nord
canadien). Bande indienne de SI. Mal'" 's c. Crunhrook
(Vii/e) el R. o. Van der Peel.

Les appel:lDts ont propose une 3pplic:ltion strictc du
principe dc 13. liducie compte lenu du rapport de n:nurc
fiduciaire exislant entre la Couronne et les Indicns. lis ani
soutenu que, commc la Couronne represenlai~ bC3ucoup
d'interets 6. des titres divers. les documents i:I I"egard
desquels Ie privilcge el:lil revendique ne devrniem p3S Clre
divulgucs amains qu 'i1s n'aient elc obtenus par 13 Couronne
dans l'administration du upatrimoinc). au dans I'cxercicc de
ses obligalions il lilre de ufiduciairen d3ns I'interet~
au principal des bandes intimees. Lcs bandes ~avorisaieDt

une applicaJion large du principe de 13 fiducie. A leur avis.
cUes dcvaient sculcmem ctablir il premiere vuc qu'ellcs
elaient bcnefici3ires d'une fiducie ou d'une aulre obligmion
liduciairc et que IC$ documcnts se rappo~ aux questions
en litige. En cc sens. les intimcs onl soutcnu que les
obligations tiduciaires de la Caumnne c.'(igc:a.ientmaniresrc·
meRl la divulgation de !2l!!.documenl qui avail des repercus~

sions directcs ou imDonanres sur I'administration de leurs
biens ou Ie bien-fonde de l'adminislrDdon par In Couronne
de In fiducie des intimes, et qui se rapponait directement Ii
une qucslion dans le comexle du present Iitige.

Arret: il convicnl de rejelcr l"appel.

Dans I'arret Bande indienne de fa rit.·iere Biliehen,.. Ic
jugc Gomhicr, au nom de la majoriui:. a precise. cmre a~trcs
qu'il ne fallait pas interprCter ses mOlil'5 comme aYllnl IUlur
dTcl d':lSSimiler Ics liducics visant des terres indienl1l..":C aux
liducies en common law. Bien que In Cour supreme du
Canada doivc encore definir la nature et la ponce verilnblcs
du rappon fiduciairc pnniculicr existant enlre 130 Couronne
et les Indiens, it semblerait que, d3ns Ie contexte d'une
fiducie visant les tem:s indiennes. les elTets d'une ((veri·
tablen fiducie sont generalement applicables.

D'un cine, i1 y a~ail Ie privil.cge reV'cndiquc [l:t·r 1:1
Couronne ~ I"L'b"ard de... document... juridiques :i divcC5 titrcs:
dc ('autre cotc. it y avait I'affinnation des droils des intimes_
c 'cst·a-dire Ie droit des indmes de demander I'acces aces
documents juridiques, qui prennit naissance dans Ic C3ppon
de oalun: fiduciairc crec par les cessions. La Couronne DC
pouvail pas revendiquer de privilege iI regard des docu
ments qui se rapponaienl aux biens Ii gerer lorsqu 'elle
agissail uniquemenl il titre de fiduciaire en ce qui conCeme
Ics biens des intimcs agerer. Ellc Ie pouvail si, au sujet du
meme document, cUe pouvail rCussir a rcvendiqucr :1Vec
su=s d'nutres intcrCts. Une rois que CeS deux valeurs ont
etc bien evaluees, tout doute doh eire dissipc en venu des
principes etablis par la Cour supreme du Canada dans l'arrc:1
DescOteaux el QuIre c. Mier=win.'iki (lout lilige devrait elr'C

resolu de maniere i favoriser la proteclion de la confidentia
lite). Ainsi, pour les fins de lacommunication des docu·
ments de. In nature de conseils juridiques qui concernenl
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moneys derived therefrom. or programs and services
discussed with any reference to the oil and gas interests will
troll the respondent bands and nations much like benefici
aries of a private trust. entitled to access legal advice
obtained hy the Crown as ",rustee". This is because. as
hCl1cliciarics of a variation of a trust in Indian hlnds. the
respondents share an inlctc.'it in that advice with the Crown.
which is responsible for the administration and management
of the mineral assets and revenues therefrom for the benefit
eXclusively of the respondent bands and nations.

It would fruslralc the nature of the process to exclude
documents which belong "by neec-Cisaey implication" to the
trusteeship in Indian land since, by definition. they were
necessarily linked to the assets under administration. The
exclusive or dominant benefit test proposed by the appel
l<lnLc; WoilS (00 narrow considcring the intention of the panics
at the lime of the 1941t surrenders: "to have iJind 10 hold .. .
forever. in (nlS( to g.rn~l ... 10 such person or persons. and
upon such tenns and conditions iJiS the Government . .. may
deem most conducive to our welfare and Ihal of our
peoplc". The production of documents relating directly to
cuts in programs and services that would have occurred
considering the revenues of the assets under administration
wos indispensable 10 the actions. TIley were pan of che cotal
picture orthe administration orthe trusteeship in Indian land
in tenn5 of the conduct of the lruslee during Her administra
lion.

STATUTES AND REGULATIONS JUDICIALLY
CONSIDERED

Con.flitution Act. /982. Schedule B, Canada Act 1981.
1982. t. II~ (U.K.) [R.S.C.. 1985. Apptndix Il. No.
44]. s. 35.

Federal Co,,'" R"I..,. C.R.C.• t. 663. R. 448 (ns am. by
S0Rl90-846. s. 15). 450 (ns am. ideml.

Indian ACI. R.S.C.• 1985. t. 1-5.
Indian Oil and Ga.' Act. R.S.C.• 1985. t. 1-7.

CASES JUDICIALLY CONsiDERED

APPLIED:

Blueherr)' River Indian Band v. Canada (Department 0/
Indian Atfair., and Northern Oel'elopmell/I. [1995] 4
S.C.R. 344: (1995). 130 D.L.R. (4Ih) 193; [1996] 2
C.N.L.R. 25; 190 N.R. 89: 51. Mary's Indian Band 1'.

Cranhraok (Cityl. [1997] 2 S.C.R. 657; (1997). 147
D.L.R. (4th) 385; R. \'. Van der Peet. [1996J 2 S.C.R.
507; (1996). 80 B.C.A.C. 81: 200 N.R. I; 130 WAC.
NI.

I'administration des rCSSDurccs mincrnles ccdccs. ou la
gestion des revcnus en dCcDulant. ou la mise en o:uvre de
programmes Cl 13 prostation de services examines en rapport
avec Ics droits sur les ressourccs de pctrolc et de gaz, les
bandcs et nations intimccs scront Irilitccs dc fal;on campara
hie 'lUX bcncliciaircs d'une fiducic privc:c cl elles pourront
avoir accCs aux conscils juridiqucs qui ant etc oblcnus par
la Couranne atitre de ({fiduciaircn~ La raison en est qu'cn
lant que bcncficiairc.c;; d'une modification d'une fiducic
visant des terres indienncs, les incimccs ant intcn~t il prendre
connaissance de ces conscils. au meme titre que la
Couroone, qui cst responsablc de I'administralion ct de la
gestion des ressourccs minerales el des rcvenus tires de ces
rcssources au profit exclusif des bandesci nations intimecs.

Cel~ irait a.' I'encontre de la nature du processus que
d'cxclure les documcnlSqui appanicnncnt «par deduction
neccssairen ala fiducic visant les terres indicnnes puisquc.
par definition. ils sont nceessairemcnt relies aux biens i
gerer. Le crilere de I'intcrel exclusif au principal propose
par les appelnntsclait trop strict vu rinlention des panie.", ;i
I'cpoque des cc."isions de 1946: «cdcl"inilivcmcnl. en fiducie,
pour cession ;i cclui au aceux. et aux condilions. que
Ie gouvemement jugera les plus ravorablcs;i nOIre bien-
eire cl a cclui de notre peuplen. La produclion de~ docu
ments sc rapponant directcmenl aux coupures de program·
mes ct de services qui seraicnt survcnucs Clant donne Ics
revenus des biens a administrer est indispensable a la
poursuite des actions. lis faisaicnt partie de l"image d'en
semble de "administralion de la tiducic vi:'iant Ics IclTeS
indiennes en ce qui a trait iL la conduitc du liduciaire duranl
son administration.

LOIS ET REGLEMENTS

Loi constilulionnel/c de J981~ anncxe B. Loi .de /981
sur Ie Canada. 1982. th. II (R.·U.1 [t..R.C. (1985).
appenditc II. n" 44]. art. 35. .

Lo; sur Ie pctrole elle gar des terre.f i"diemles. LR.C.
. (1985). th. 1-7.
Lo; sur I.. Indiens. L.R.C. (1985). th. 1·5.
Regles de 10 Cour federole. C.R.C•• ch. 663. Regie 448

(mod. par DORS/90-846. nrt. 15).450 (mod.• idem).

JURISPRUDENCE

DEcISIONS APPLtQUEES:

Bande indienne de 10 nVlere Bluebe,.", c. Cantuia
(Ministere des AfJaire.~ indienne.~ el du Nord canadien).
[1995J 4 R.C.S. 344: (1995). 130 D.L.R. (4th) 193;
[\996]2 C.N.L.R. 25; 190 N.R. 89; Bonde indienne de
51. Mary's t. Cranbrook (Ville). [1997] 2 R.C.S. 657:
(1997). 147 D.L.R. (4th) 385; R. c. Van der Peet.
[1996] 2 R.C.S. 507; (1996). 80 B.C.A.C. 8\: 200 N.R.
I; 130 WAC. 81.

)
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CONSIDERED:

Guerin er 01. v. The Queen el 0/.• [1984] 2 S.C.R. 335:
(1984).13 D.L.R. (4th) 321: [1984] 6 W.W.R. 481; 59
B.C.L.R. 30 I; (1985] 1 C.N.L.R. 120: 20 E.T.R. 6; 55
N.R. 161; 36 R.p.R. I.

REFERRED TO:

R. v. Sparrow. [1990] I S.C.R. 1075: (1990). 70 D.L.R.
(4th) 385: [1990] 4 W.W.R. 410; 46 B.C.L.R. (2d) I:
56 C.C.C. (3d) 263: (1990] 3 C.N.L.R. 160; III N.R.
241; Fales ec oJ. v. Canada Permanent Trust Co..
[1977] 2 S.C.R. 302: (1976). 70 D.L.R. (3d) 257:
[1976] 6 W.W.R. 10: II N.R. 48: DescOleaux er 0/. v.
Mierzwinski. [1982] I S.C.R. 860; (1982). 141 D.L.R.
(3d) 590: 70 C.C.C. (2d) 385: 28 C.R. (3d) 289; I
C.R.R. 318; 44 N.R. 462.

AUTHORS CITED

Doslemofr. A. H. and E. E. Gille5O. A.H. OaslerhojJ:
Text. Commentary and Cases On Trusts. 4th ed.
Toronto; Carswell. 1992.

Waters. D. W. M. Law of Trusts in Canada, 2nd ed.
Toronto; Carswell. 1984.

APPEAL and cross-appeal from orders of the case
management Judge (Samson Indian Nation and Band
v. COllado. [1996] 2 F.C. 528; (19961. 110 F.T.R. 96
(T.O.I, and BujJala el 01. v. Canada (Minister of
Indian Affairs and Northern Development) el al.
(19961. 119 F.T.R. 161 (F.C.T.O.)) follOWing this
Court's decision in Samson Indian Nalion and Band
v. Canada, [1995] 2 F.C. 762: (1995). 125 O.L.R.
(4th) 294; [1995]3 C.N.L.R. i8: 184 N.R. 139 (C.A.),
revg Samson Indian Band v. Canada. [1994] F.C.J.
No. 1448 (T.O.) (QL). relating to the parameters of
the Crown's right to maintain a claim of privilege in
respect of solicitor and client communications in the
context of the llUst-like relationship between the
appellanlS and the respondents. Appeal and cross
appeal dismissed.
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APPEL el appel incident fonnes contre des ordon
nances du juge responsable de la geslion de ('instance
(Natioll el BOlide des Indiens Samson c. Canada,
[1996]2 C.F, 528; (1996),110 F.T.R. 96 (I~ insL). et
Buffalo et autres c. Canada (Minislre des Affaires
indiennes et du Nord canadien) el autres (1996), 119
F.T.R. 161 (C.F. I~ ins!.) suivanl la decision rendue
par notre Cour dims Nalion el Bande des Indiens
Samson c. Canada, [1995] 2 C.F, 762; (1995), 125
O.L.R. (4th) 294; [1995] 3 C.N.L.R. 18; 184 N.R. 139
(C.A.), infinnant BOlide des b,diens Samson c.
Canada, [1994] F.C'). n° 1448 (I~ ins!.) (QL), ponant
sur les parametres du droit de la Couronne de revendi
quer un privilege i I'egard des communications entre
avoca! et client dans Ie conlexte du rapport de nature
fiduciaire existant entre les appelanlS el 105 intimes,
Appel el appel incidenl rejetes.

AVOCATS:

Barbara S. Rilzen. DOllglas B. .Titosley. Cora
Stelmack et William J. Blain pour les appelanlS.
Edward H. MolslOd, c.r., et James 0 'Reilly pour
I'inlimee la Bande des Indiens Samson.

.~.
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Maria A. Morel/ato for respondent. Ennineskin
Band.

SOLICITORS:

Depll/)' AI/pme)' Gelleral 01 COllado for appel-
lants. ~
Parlee McLaws. Edmonton. for respondent.
Samson Band.
Blake. Cassels & GraydOIl. Vancouver. for
respondent. Ennineskin Band.

The ./ill/owillg {Ire ,Iu: rCQ.'iCJIIS .liJI" judgmem rCIl

dered ill Englis/r /ry

[1] DESJARDINS J.A.: TIlis is an appeal from two
orders of MacKay J. The firsl. dated March 20. 1996
[[1996] 2 F.C. 528], deals with legal documents
claimed as privileged by the appellants. (the Crown).
The second. dated Seplember 10. 1996 [(1996), 119
F.T.R. 161], concerns the application of his earlier
order dated March 20. 1996. TIle respondents, in lum,
have cross-appealed both of MacKay 1.·s orders.
These two orders werc rendered in the context of pre
trial conferences held under the case management
system.

[2] The main issue iii this appeal and in this cross
appeal relates to the parameters of the appellants' right
to mainlain a claim of privilege in respect of solicitor
and client communications in the context of the
relationship between the appellants and the respon
dents.

Nature of the proceedings

[3] The respondenlS commenced actions against the
Crown for breach of trust or fiduciary obiigations
resulting from the Crown's management ofoil and gas
resources in reserve lands surrendered by the three
respondenl Indian bands to the Crown in 1946 (the oil
and gas issues). from the Crown's management of
moneys derived as royalties or other revenues from
leases or sales of Ihe oil and gas resources thus
surrendered (the moneys issues), and from the
Crown's provision of programs and services to Ihe

Maria A. Morel/ato pour !'intimee la Bande des
Indiens Ennineskin.

PROCUREURS:

Le SOUS~p,.ocureur general du Canada pour les
appelanlS.
Parlee McLaws, Edmonton, pour I';ntimee Ia
Bande des Indiens Samson.
Blake. Cassels & Graydon. Vancouver. pour
I'intimee la Bande des Indiens Ennineskin.

Ce qui l.mit CSt la t'crs;c)IJ .rrall~aise des mOI~·{.\· du
jugement rendus par

[I] LE lUGE DESJARDINS. J.C.A.: II s'agit d'un appel
interjete contre deux ordonnanees dujuge MacKay. La
premiere, en date du 20 mars 1996 [[1996J 2 C.F.
528J, traite des documents juridiques vises par ie
privilege revendique par les· appelants (la Couronne).
La deuxieme, en date du 10 septembre 1996 [( 1996).
119 F.T,R. 161], conceme I'applieation de son ordon
nance preeedente en date du 20 mars 1996. Les
intimes. a leur tOUf. ant interjetc un appel incident
contre les deux ordonnances du juge MacKay. Ces
deux ordonnances ont etC rendues dans Ie contexte de
conferences prealables aI' instruction tcnucs cn vcrtu
du systeme de gestion des instances.

[2] Le present appel et Ie present appel incident
ponent prineipalement sur les paramCires du droit des
appelanlS de revendiquer un privilege il I'egard des
conununications entre avacat et client dans Ie contexte
du rappon existant entre les appelanls et les intimes.

La nature de I'inslanee

[3] Los inlimes onl intente des actions eontre la
C;;ouronne pour violation de· fidueie ou d'obligations
Iidueiaires deeoulant de la geslion. par la Couronne.
des ressources de pelrole et de gaz siluees sur des
lerres des reserves cedees par les trois bandes indien
nes intimees a la Couronne en 1946 (Ies questions
relatives au petrole el au gaz), de I'administration, par
la Couronne, des fonds pe~us sous fonne de redevan
ces au d9 autres revenus tires de la concession au de la
vente des ressources de petroie et de gaz ainsi eedees
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respondent bands (the programs and services issues).

[4] The alleged trust or fiduciary obligations arise
from the Treaty No.6 of 1876 and subscquent surren
ders by way of which the ancestors of, and the respon

.dent bands, surrendered to the Crown their rights in
oil and gas mineral resources. The land was pan of
Indian reserves which had been set aside for the use
and benefit of the respondent bands, including the
Pigeon Lake Reserve No. 138A, which was set apan
for the benefit of the respondent bands as well as that
of other Indian bands. Since then,. the Parliament of
Canada has enacted different legislation, including
various versions of the Indian Act I and the Indian Oil
and Gas Act,' and regulations thereunder, in regard to
the management, administration and control of oil and
gas resources and the royalties, payments and moneys
therefrom, for the benefit of Indian bands.

[5] The moneys and royalties derived from the
surrenders of the respondents' rights in oil and mineral
resources are staggering. Suffice it to say that as of
March 31, 1989,there were approximately 744 million
dollars in Indian "capital monies" in the Consolidated
Revenue Fund, 90"10 of which was derived from the
production of oil and gas on the Pigeon Lake Indian
Reserve.' Needless to say, the interests at stake are
cnonnous.

[6] The proceedings leading to the present appeal
and cross-appeal can be summarized as follows. As
required by subsection 448(1) of the Federal Court
Rules [C,R.C., c, 663 (as am. by SOR/90-846, s. IS)],
the Crown filed its affidavits of documents in respect
of the respondents' actions. Pursuant to subsection
448(2) [as am. idem), the Crown identified, in separate
lists, those documents for which privilege was
claimed. The respondents, by way of motion, sought
an order requiring production of the documents over
which the Crown. had claimed privilege, By order
dated September 9, 1994, MacKay J. ordered the

(Ies questions relatives a la gestion des sommes
d'argent) el de la prestation, par la Couronne, de
programmes et de services aux bandes inlimees (Ies
questions relatives aux programmes et aux services).

[4] La presumee fiducie et les presumees obligalions
fiduciaires decoulent du Traile n" 6 de. 1876 el de
cessions subsequentes au moyen desquels les bandes
intimees et leurs ancetres ont cede ilia Couronne leurs
droils sur les ressources minerales de petrole et de
gaz. Les terres faisaient panie des reserves indiennes
qui avaient ere mises de cote 3U benefice des bandes
intimees. dont la Reserve n" 138A du lac Pigeon, qui
n etc mi~e de cine au benefice des bandes intimees ct
il celui d'autres bandes indiennes. Oepuis lors, Ie
Parlcment du Canada a adopte differentes lois, donI
diverses versions de la Lo; sur les Indiens l et la Loi
sur Ie pelroJe et Ie gaz des rerres indiennes ~ et leurs
regle!1\ents d'application,. en ce qui concerne \a
gcstion. I'administration et Ie controle des ressources
de petrole ct de gaz ainsi que des redevances, des
paiements et des fonds qui en sont Ii res, au benefice'
des bandes indiennes.

[5] Les fonds et les redevances decoulant de la
cession des droits des intimes sur les ressources de
petrole el de gaz sont incroyables. Qu'iI suffise de dire
qu'au 3 I mars 1989, il y avait cnviron 744 millions de
dollars au titre des «deniers verses aux comptes de
capital» des Indiens dans Ie Fonds consolide du
revenu, dont 90 pour 100 decoulaient de Ia production
de petrole et de gaz sur la Reserve indienne du lac
Pigeon'. II va sans dire que les interets en jeu sont
considerables.

[6] L'instance qui a mene au present appel et au
present appel incident pourrail se resumer ainsi.
Comme I'exige Ie paragraphe 448(1) des Regles de la
Cour federale [C,R.C., ch. 663 (mod. par OORS/90
846, an. 15)]. Ia Couronne a depose ses affidavits de
documenls relativcment aux actions des inlimes.
Conformement au paragraphe 448(2) [mod.. idem), la
Couronne a indique. dans des listes separees, les
documents ill'cgard desquels Ie privilege etait reven
dique, Les intimes ont, par voie de requete, demande
une ordonnance exigeant la production des documents
il I'egard desquels la Couronneavail revendique un

......
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Crown to file an amended affidavit of documents,
pursuant to Rules 448 and 450 [as am. idem] of the
Federal Court Rules, identifying five categories of
documcnts in respect of which privilege had been
claimed by the Crown and made directions' with
respect to the production of documents in each of
those categories. For the purpose of the present
appcal, the only documents giving rise to dispute are
those in the nature of legal advice and for which
solicitor and client privilege is claimed.

[7] MacKay J:s September order was appealed to
this Court and the appeal was allowed in part. Before
the Court of Appeal. the respondents claimed that the
special trust-like relationship between the, Crown and
the Indians precludcd the Crown from claiming
privilege over documents in the nature of legal advice.
The respondents relied on the "trust principle" by
virtue of which no privilege attaches to communica
tions between a solicitor and the trustee as against the
beneficiaries who have a joint interest with the tmstee
in the subject-matter of the communications.

[8] By decision dated May 12, 1995: this Court
concluded that the trust principle could not apply to
"Crown trusts", such as the one in issue, in the same
manner and to the same extent as if it were a private
trust. After an analysis with respect to the degree of
applicability of the trust principle in light of a con
ceded prima facie trust-type relationship between the
Crown and the Indians, the Court concluded that it
was not possible, at the discovery stage of the pro
ceedings, to assess with specificity which documents,
or class of documents, would be producible pursuant
to a "Crown trust". The matter was referred back to
the case management Judge in order for the respon
dents to challcnge the claim of privilege document by
document bearing in mind, as suggested by the
Supreme Court of Canada in DeseoleallI el al. v.
Mier::winski.' that any conflict should be resolved in
favour of protecting confidentiality. I shall return te
this Court's decision in greater detail later on.

privilege. Par ordonnance en date du 9 septembre
1994, Ie juge MacKay a ordonne • la Couronne de
deposer un affidavit modi fie des documents. confor
mement aux Regles 448 et 450 [mod., idem] des
Regles de la Courledcrale, mentionnant cinq catego
ries de documents. regard desquels Ie privilege avait
cte revendique par la Couronne et il a formulc des
directives relativement • la production de documents
dans chacune de ces categories. Aux fins du present '
appel, les seuls documents donnant lieu au litige sont
de la nature de conseils juridiques et sont vises par Ie
privilege rcvcndique rclativement aux communications
entre avocat el client.

[7] II I> ete intetjete appel de rordonnance de sep
tembre du juge MacKay et rappel a ete accueilli en
partie. Devant la Cour d'appel. les intimes ant preten
du que Ie rapport special de nature fiduciairc qui
cxistc entre la Couronne ct les Indiens cmpechait la
Couronne de revcndiquer Ie privilege. regard de
documents de la nature de conseils juridiques. Les
intimes ant invoque Ie «principe de la fiducie» en
vertu duquel aucun privilege n'est relie aux communi
cations entre avocat et Ie fiduciaire plutot que les
beneficiaires qui ont un interet conjoint avec Ie
fiduciaire en matiere de communications.

[8] Dans une decision en date du 12 mai 1995',
notre Cour a conclu que Ie principe de la fiducie ne
pouvait pas s'appliquer aux «fiducies de la Couronne»,
comme celie en Iitige, de la meme maniere et dans la
memc" mesure que s' II s'agissail d'une fiducie privee.
Apres avoir analyse Ie degre d'applicabilite du prin
cipe de Ia fiducie compte tenu de I'existence admise
d'un rapport fiduciaire • premiere vue entre la Cou
ronne et les Indiens, la Cour a conclu qu'il n'etait pas
possible, • ('etape de I'enquete prealable, d'evaluer
precisement quels documents au categories de docu
ments pourraient etre produits conformement • une
«fiducie de la Couronne». L'affaire a ete renvoye. au
juge responsable de la gestion de I'instance afin que
les intimes puissent contester la revendication de

, priVilege pour chaque document en n'oubliant pas,
comme Ie suggere la Cour supreme du Canada dans
l'arret Deseoleaux el aulre e. Mier.:,.,illski', que tout
litige devrait etre resolu de maniere • favoriser la,
protection de la confidcntialite. Jc reviendrai plus loin
• la decision de notre Cour plus en detail,
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Orders appealed and cross-appealed from

[9] In light of the principles adopled by this Coun's
decision dated May 12, 1995, the panies re-attended
belore MacKay J. in order to present funher sub
missions concerning the disclosure of documents in
lhe nature of legal advice. In tbe meantime. the
Supreme Coun of Canada rendered ils decision in
Blueberry River Indian Band v. Canada (Departmem
of Indian Affairs and Northern Development).' On
March 20, 1996, after having taken account of tbe
pronouncements of Gomhier J.. for the majority,' in
Blueberry River Indian Band. the case management
Judge made Ihe following order:'

1. For purposes of discovery, the Crown shall produce any
documem inthc nalure of.. and heretofore claimed as being
privileged as. legal advice, which is not otherwise claimed
as privileged under the litigation privilege., that concerns the
administration of. or the discharge of. responsibilities of the
Crown as trustee for the benefit of the Respondent Bands
and peoples arising from the surrenders to the Crown, in
1946, by ,he Respondents of ,heir rights in oil and gas
mineral resources on their respective reserve lands: including
the Crown's responsibilities for:

a) the management of oil and gas minerDl resources;

b) the management of funds derived lIS royalties or
otherwise from the oil and gas resources;

c) the establishment or operation ofprogrums and sen'ices
operated under the aegis of the Crown where the advice
.sought or received makes reference to the mineral
resources surrendered by the Respondents or revenues
derived therefrom.

2. This' order 10 produce does not extend to documents
claimed as privileged under the legal advice privilege which
arc general in nature and do nOlo by express terms or
necessary implication. relate to Ihe special trust-like arrange
mentcrctllcd by Ihe surrenders.

[10] Still in lhe context of the case management
system, ,he panies attended a funher hearing during
which they submi!led 10 the case management Judge
sample lists of privileged documents,' and asked him
to identify which of those documents would be

Les ordonnances faisant I'objet d'un appel et d'un
appel incidem

[9] Compte tenu des principes adop,es dans la
decision de notre Cour en date du 12 mai 1995, les
panics ant cOInparo de nouveau dcvnnt Ie juge
MacKay alin de presenter d'3utres arguments concer
nant la divulgation de documents de la nature de
conseils juridiques. Dans j'in,ervalle, la Cour supreme
du Canada a rendu sa decision dans l'afTaire Bonde
indienne de 10 riviere Blueberry c. Canada (Minislre
des AfTaires indiennes el du Nord canaelienJ'. Le
20 mars 1996. apres avoir pris en consideration les
motifs exposes par Ie juge Gonlhier, au nom de la
majorite', dans I'arret Bonde indienne de la riviere
Blueberry, 'Ie juge responsable de la gestion de I'ins
tance a rendu i'ordonnance suivante ll

:

1. Pour les fins de I'enqucle prealable, la Couronne produira
tous les documents qui sool de 101 mllure de conseils juridi
ques, vises jusqu'ici par Ie privilege rcveodique m3is non
spCcifiquement en vertD du privilege des communications
IiCes Ii unc instance. ayant [roit il I'administration au Ii
I'execution des responsabililcS de la Couronne en sa qunliu:
de fiduciairc au profit des bandes demandercsses et de leurs
mcmbres en raison de lacession consentie aSa Majeste par
les demandeurs, en 1946, de leurs droits miniers concernant
les rcssources de p6trole el de gaz situCes Sur les terre,; dc..os
reserves, notllmmcnt Ics responsabililcs de 101 Couronnc
llyant trait:

a) i la gestion des ICssourees de petrole el de gaz;

b) i I'administration'des fonds pen;us sous forme de
rcdevances ou dOaulres revenus lires des ressourccs de
pCuole ot de gaz;

c) al'etablissemcnt ou ;i l'application de programmes ct
:i la preslalion de !;crviccs sous I"":gidc de 1:\ Couronnc
lorsquc les conseils demllndcs ou rccrus foOl reference .:lUX

ressources mincmles cedces p3r les demandeurs ou nux
reYenus tires de ees rcssources.

2. La prescntc ordonnance nc s'ctcod pas aux documents de
nature generale vises par Ie privilege desconseils juridiques
et qui. cxpressemcm au implicilement. ne ponent pas sur le
r3ppon spc:cial de nalurc tiduciairc crce par les cessions.

[10] Encore dans Ie contex'e du systcme de gestion
des instances, les panies ant comparu a une autre
audience durant laquelle elles ant preSeOle au juge
respansable de la geslion de I'inslltnce des listcs de
documenls vises par Ie privilcge revendiquc' et lui ant
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producible in light of the principles set out in the
March 20, 1996, order. By order dated September 10,
1996, MacKay J. concluded that the following docu
ments included in the sample list were producible: '0

A. where they relate expressly 10 administration of the
Crown's responsibilities in relation to the "res" or subject
matter of the trust relationship, i.e. the oil and gas interests
surrendered by the plaintiffs in 1946 or moneys derived
therefrom and held for the plaintiff bands:

B. where. though general in nature without specific rcfcr
coce to the "res", the documents by necessary implication
arc considered 10 relate to administration of the "res" or
subject malter of the trust relationship, including

I) a document enclosed or incorporated by reference in
another which is producible.

2) a document which expressly or implicitly dC&lls with
lhe "res'" Ihat is obtained or requesled as a result of
questions raised by plaintiff's concerning administration of
their interests in the "res".

3) a document referring to creation or operation of a trust
fund. by a plaintiff band, crc,"cd from funds held by lhe
Crown for (he band.

4) a document rcl;lling to adminislrcuion of lhe "rc.c;'· but
without specific reference to plaintiffs. who arc the
beneficiaries. c~g. Pigeon Lake Reserve or the oil and gas
interests or revenues therefrom.

5) a documen~ though it may be general, without specific
reference to the "res" or the plaintiffs, which refers to
application of the Indian Oil and Gas Act or regulations
thereunder (but excluding applicalion to third panics'
interests and excluding proposals for .Iegislalivechangel,
and

6) a document concerning interests of anothcr band which
is subsequently specifically made referable to administra
tion of the "res" of the plaintiffs.

C. Finally, there may be documents dealing with programs
and services. arising from other authority or responsibilitics
of the Crown. in which determination of those· rcsponsibil.
ities is considered with specific reference 10 the comparative
wealth of the plaintiffs arising as a result of their interests
in the '"res".

[II] In Annex B of his decision, each document of
the sample was listed with an indication as to where

demande d'indiquer lesquels de ces documents pou
vaient etre produits compte lenu des principes enonces
dans I'ordonnance du 20 mars 1996. Dans une ordon
nance en date du 10 septembre 1996. Ie juge MacKay
a conclu que les documents suivants mentionnes dans
la liste d'echamillons pouvaienl etre produits lO

:

A. Lcs documents se rapportant expressement a I'adminislra·
lion des responsabilites de la Couronne relativement au
(patrimoinc» ou a I'objet du rappan fiduciaire. c 'cst~i.ciire

les droits sur les ressources de petrolc ctde gaz cedes par
les dcmandeurs en 1946 ou 1cs fonds qui cn sont tires et qui
sont detenus pour les bandcs demanderesses;

B. Quoique de nature gcneralc. les documents ne font pas
expressement reference au «patrimoinc» mais sont conside·
res. par deduction necessaire, camme se rapponanl Ii
radministration du c<patrimoinc» ·ou d~ I'objet du-Iilppon
fiduciaire. et notamment:

l) Ie document joint ou incorporC par renvoi li un autre
document pouvant ctre produit.

2) Ie document portant cxprcsscment au implicitcment sur·
Ie «patrimoincn qui a etc obtenu au demande ala suite
d~ questions pastes par Ics demandeurs au sujet de
I'administration de leurs droits sur Ie «palrimoine).

3) Ie document renvoyant .i la creation ou ilia gestion par
une bandc dcmandcrcssc d 'un fonds en fiducie cree grace
a des fonds dc.tcnus par la Couronnc pour la bande.

4) Ie document ayant tmit a ('adminislration du c<patri.
moinc» mais qui nc fail pas cxpressCmcnt refercnce aux
demandeurs, qui sont les bcneficiaircs. par exemple la
reserve de Pigeon Lake ou les droits sur Ics rcssourccs de
peuole ou de gaz au les rcvenus qui en sont tires.

S) Ie document qui, bien que de naUlre generale et sans
reference expresse au «patrimoine» ni aux demandeurs.,
renvoie i. I'application de la Lui sur Ie petrole et Ie gaz
des terra indiennes au de son regLemcnt d'application
(Ies doCuments visant I'applieat:ion de ces textcs a des
tiers ct ceux ponant sur des projets de modifications
legis1atives sont cxclus).

6) Ie document concernant les droits d'une aUlre bande
qui est par la suite exprcsscment rattachc i. J'administra·
tion du .«patrimoine» des demandeurs.

C. Enfin, 105 documents concernant les programmes et I..·
services. foumis en ven.u d'autre5 pouvoitS et rcsponsabilitCs
de la Couronnc, dans lesquels 1a dCtcnnination de ccs
responsabilites cst examinee en tenant expresscment compte
de la richesse comparee des demandcurs en raison de leurs
droits sur Ie «patrimoine» de la fiducie.

[II] Al'annexe.B de sa decision, chaque document
de I'echantillon etait accompagne d'une indication de
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Il stood in tenns of its classification and production.

[12] The Crown, before this Court, challenges the
Mareh 20. 1996. order. With respect to the September.
10. 1996. order, the Crown contends that the casc
management Judge erred in ordering that the docu
ments found in categories BI, B2. B3, B5. B6 and C
should be produced. She does not object to category
A except to say that some documents do not belong to
it The respondents cross-appeal the March 20, 1996,
and September 10, 1996, orders. in so far as they
exclude from production those documents which dealt
with proposals for legislative changes or general
advice relating to the administration of Indian moneys
or Indian oil and gas resourees. Even if they do not
mention specifically the "res" of the trust relationShip.
these last documents, say the respondents, deal direct
ly or by necessary implication with the Crown's
fiduciary obligations.

Dnsitions of the parties in the appeal and the cross-
eal

[13] Before this Courl, the appellants propose a
narrow application of the trust principle in light of thc
trust-like relationship between the Crown and the
Indians. According to the appellants, since the Crown
wears many hats and represents many interests. the
documents over which privilege is claimed should not
be disclosed unless they were obtained by the Crown
in the administration of the "res" or in the course of
the Crown carrying out its duties as "trustee" for the'
exclusive or dominant benefit of the respondent bands.

[14] The respondent bands favour a large application
of the trust principle in light of the trust-like relation
ship between the Indians and the Crown. According to
the respondents, the claimant must only eSlllblish
prima facie that he or she is a beneficiary ofa \nIst or
other fiduciary obligation and that the documents !!!5.
relevant to the issues in the litigation. In this sense.
the respondents submit that the Crown's trust obliga
tions clearly require disclosure of!!!!y document which

I'endroit oil il se trouvait en ce qUI concemesa
classification et sa production.

[\2] La Couronne conteste dcvant notre Cour I'or
donnance du 20 mars 1996. Quant a I'ordonnancc du
10 septembre 1996. la Couronne pretend quc ie jugc
responsable de 1a gestion de l'instance ;1 commis line
erreur en onioonnnt que les documents se trOuvnnt
dans les categories BI, B2. B3, B5. B6 et C devraient
etre prodoits. Elle ne s'oppose pas ala Categorie A. si
ce n'est pour dire que cerrains documents n"cn font
pas· panic. Les intimes imcrjettent un appel incident
contre Ics ordonnances du 20 mars 1996 et du 10 sep
tembre 1996, dans la mesure ou elles empechent la
production des,documents qui traitent dc propositions
de modifications legislatives ou de conseils genemux
relativement a I'administration des fonds dcs Indiens
ou des rcssources de petrole et de gaz des Indicns.
Meme s'i1s ne mentionnent pas precisement I'«objet))
du rapport fiduciaire, ces derniers documents. scion Ics
intimes. tra~tent directement ou par deduction neces
saire des obligations fiduciaires de la Couronne.

Les positions des parties a I'appel et ('appel incident

[13] Devant notre Cour, les appelants proposent une
application strictc du principe de la Iiducie comptc
tenu du rapport de nature fiduciaire existant cntre la
Couronne etles Indieos. D'apres les appelants. comme
la Couronne represente beaucoup d'interets ades titres
divers, les documents a I'egard desquels ic privilege
est revendique ne devraiem pas eire divulgues il moins
qu'ils n'aient cte obtenus par la Couronnedans
i'administration du «patrimoinel> ou danol'exereice de
ses obligations. titre de «fiduciaire)) dans I'interet
exclusif ou principal des bandes inlirnees.

[14] Les bandes intimees favorisent une application
large du principe dc 1a fiducie compte lenu du rapport
de nature fiduciaire existant entre les Indiens cl la
Couronne. Selon les intimes. celui qui revendiquc doit
etablir seulement. premiere vue qu'i1 beneficic d'une
fiducie ou d'une autre obligation fiduciaire et que Ics
documents se rapportent aux questions en litige. En ce
sens, les intimes soutiennent que les obligations
fiduciaires de la Couronne exigent manifestement 1a
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has a direct or sienificant imnact on the administration
of their assets or on the propriety of the Crown's
administration of the respondents' trust. and which
directly relates to an issue in the context of the prescnt
litigation.

Analvsis

[15] As a staning proposition. this Court's decision
of May 12, 1995, must be reviewcd in the light of the
reccnt dccisions of the Supreme Court of Canada in
Blueberry River Illdiall Balld >'. COllado (Deparcmem
of Illdioll Affairs alld Norlhem Developmellt);" 51.
MOI''-s Illdiall Balld v. Crallbrook (City);" and R. v.
Vall'der Peel."

[16] In its May 12, 1995, decision, this Court held
lhat, for the trust principle to apply at thc discovcry
stage ofan action for breach ofduty in the administra
tion of a trusl, two conditions had to be mel. Firstly,
the alleged trust relationship must be established on a
prima facie basis. Sccondly, the documents allegedly
belonging to the bencliciaries must bc documcnts
obtained or prepared by thc trustee in the administra
lion of the trust and in the course of the trustee
carrying out his duties as trustee. I.

[17] The Coun was prepared, because of the very
special relationship between the Crown and the
Indians, and because thc Crown was to bc hcld 10 a
"high standard of honourable dcaling with rcspcct to
the aboriginal peoplc"," to accept that whatever was
the precise nature of the relationship between the
Crown and the respondcnt bands, it would qualify
prima facie as a trust-type rclationship for the pur·
poses of the application of the trust principle at the
discovery stage, The Court's concern, however, was
with respect to the second condition.

[18] The Coun Was of the opinion that the rules and
practices developed with respect to private trust did
not automatically apply to "Crown trusts" such as the
one in this easc. This was cxplained the following
way::"

divulgation dc!ill!!. document qui a dcs repereussions
directes ouimportantcs sur radministration de leurs
hiens ou Ie bicn-fonde de I'administration par la
Couronnc dc la liducic des intimes ct qui sc rapporte
dircclcmcnt aune question dans Ie contexte du present
litige.

Analvse

[15] D'abord, il faut examiner la decision rendue par
notre Cour Ic 12 mai 1995 en tenant compte des anits
reccnrs de la Cour supreme du Canada Ballde indienne
de 10 riviere Blueben)' c. COllado (Ministere des
.~ffai,.es illdiemres et du Nord canadien) II; Sande
illdienlle de St. Mary's c. Crallbrook (Ville) "; et R. c.
Van der Peel".

[16] Dans sa decision du 12 mai 1995. notre Cour a
juge que, pour que Ie principe de la liducie s'applique
a I'etape de I'enquete prealable d'une action pour
violation d'une obligation dans I'administration d'une
liducic, il fallait satisfaire il deux conditions. Premiere
ment, iI faut presenler une preuve il premiere vue de
I'existcnce du rappon liduciaire allegue. Deuxieme
ment. Ics documents qui appartiendraient aux beneli
ciaires doivcnt etre des documents obtcnus Oll prepares
par Ie liduciaire dans I'administration dc la lidueie et
dans I'exercice de ses fonetions de liduciaire".

(17] Compte tenu du rapport tres particulier qui lie
la Couronne aux Indiens et du fait que la Couranne
doit etre (enlle au respect «d'unc nanne clcvee-celle
d'ag;r honorablement-<lans ses rappons avec les
peuples autochtones»", la Cour etait disposee a
reconnaitre que, peu importe la nature exaele du
rapport existant entre la Couronne el 105 Indiens, iI
pourrait etrc considere a premiere vue comme un
rapport dc nature liduciaire aux lins de I'applieation
du principe de la liducie ill'etape dc I'enquetc preala
ble. Toutefois, la Cour s'cst interessee il la deuxieme .
condition.

(18] La Cour etait d'avis que 105 regles et les prati•
.ques elaborees relativemcnt a la liducie privee ne
s'appliquaient pas automatiquement aux «liducies de
la Couronne» comme celie dont il s'agit en respece.
Elle I'a explique de la fa90n suivante":
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It is sellied law that where there is a trust relationship, no
privilege attaches 10 communications between a solicitor and
the trustee as against the beneficiaries who have a joint
interest with the trustee in the subject-matter of the com·
munications. The matter was recently canvassed bv
Ledennan J. in Re Ral/ord Eslote. where it was said: #

Both counsel recognized the principle that communica
tions passing between an executor or truStee and a
soliciror are not privileged as against beneficiaries who
arc claiming under the will or truSt. The rationale \Vas set
oul in the classic statement of Lord Wrenbury in
O'Rourke v. Dorbishire, [1920] A.e. 581 al pp. 626-27.
[1920] All E.R. Rep. I (H.L.l, as follows:

If the plaintiff is right in saying that he isa beneficiary.
and if the documents are documents belonging to the
executors as executors. he has a right (Q aecess to the
documents which he desires to inspect upon Wh31 has
been called in the judgments in this case a proprieti.uy
right. The beneficiary is entitled to sec all trust documents
because they arc trust documcnts and because he is a
beneficiary. They arc in this sensc his own. Action or no
action, he is entitlcd to access to them. This has nothing
to do with discovery. The right to discovcry is a rlght to
sec someone else's documents. The proprietary right is a
right to access to documents which 3ee your OWn. No
question of profcssional privilege ariscs in such a case.
Documents containing professional advice taken by th~

executors as trustees contain advice taken by trustees for
their ccstuis quc trust, and the bcneficiaries arc entitled to
sec: them because they nrc beneficiaries.

The basis of the trust principle. as appears from Mr.
Justice Ledcnnan's reasons in Re Dal/ard Estate. is the
assumption, in cnscs of privatc trusts.. that legal advice
sought by the trustec belongs to the beneficiaries "because
the very reason that the solicitor was engaged and advice
taken by thc·trustees was for the due administration of the
estate and for the benefit of all beneficiaries who take or
may lake under lhe will or trUSt",

That assumption cannot be applied to Crown ··trusts". The
Crown can be no ordinary ··trustee". It wears many hats and
represents many interests. some of which cannot but be
contlicting. It :lcts not onlv on beh:llf or in the interest of
lhc Indians. but it is also accountable to the whole Canadian
population. It is engaged in many regards in continuous

II est bien etabli en droit qu'en presence d'un rappon
fiduciaire:. aucun privilege protegeant les communications
entre l'avocat et Ie flduciaire ne peut etre oppose aux
beneficiaires qui ont un interet conjoint avec Ie fiduciaire
dans I'objet des communications. Ceuc question a cte
analysCe recemment par Ie jugc Lederman. dans l'afT:licc Rt!
Ballord Eslale:

[TRADUCTION) L.:s deux DvocntS am reconnu Ie principe
scion lequel Ics communications entre un executeur ou un
fiduciaire et un avocat ne sont pas protegees par un
privilege opposable lUX beneficia ires qui font valoir leurs
droits en venu du testament au de la fiducie. La rnison
d'errc de ce principe a etc enoocee dans l'extrQit classique
du jugemem de Lord Wrenbury dans I'affaire O'Rourke
v. Darbi.•hire, [1920] A.C. 581, pp. 626 e1627. [1920] All
E.R. Rep. I (eh. des lords):

Si Ie demandeur a raison dOaffinncr qu'it est un benefl·
ciaire. et si les documents sont des documents appanenant
aux eXeculCUrs en cene qualiu:. il :l Ie droit dOavoir ncces
aux documents qu'il desire examiner en venu de son droit
que les jugements en IOespeec ont qualifie de droit
proprictal. Le bcneficiaire est nutorise nconsuh.er tous les
documents de la fiducie parce que ce sont des documents
de la fiducie et paree qu'il est ul)i>eneficiaire. En ce seRS,
ils lui appaniennent. Qu'une action soit intentce au non.
iI a Ie droit d'y avoir accCs. Ce droit n':l aucun rappon
avec la divulgalion de documenls. Le droit iI la divulga
tion de documents est Ie droit de voir des documents
appanemtnl nquelqu'un d'nutre. L.: droit proprictnl cst un
droit d':lcCCS nux documents qui nous i.lppnnienncm.
Alleune question rehuive au privilege du secrcl prolbssion
nel De S:lurait etre en cause cn l·cspCce. Les documents
cODlenant des conseils professionnelsr~s par ILOS
execulCUcs en leur qualite de fiduciaires contiennent des
conscils ~us par les fiduciaires au nom des bcncficiaires
et ccs demiers ant Ie droit de les consulter parce qU'i1s
sont bcneficiaires.

Si I'on se repone 3UX motifs du juge Lederman dans
l'affaire Re Ballard E.flateo Ie fondemcnt du principe de la
fidueie est la presuppositione dans Ie cas des fiducies
privees, que Ics conseils juridiques demandes par Ie fidu
ciairc appanicnnent :lUX bcneficiaires ccparce que la veritable
raison pour laquellc les services de I'avocat ant etC retenus
et ses conseils orit ctc TetrUS par les fiduciaires ctait la bonne
administration de la successiono dans ('interet de 10us les
bCneficiaires qui bcneficient ou peuvent beneficier du
le~ent ou de la fiducie.»

Cetle presupposition ne peut s°appliqucr nux cdiducies» de
l:l Courol'!ne. La Couronne ne saurait eIre un ccfiduciaire)J
ordinaire. Elle ngil Ii plusieurs titres et cne represente de
nombreux interets. dont cenains sont neccssairement
opposes. Non seulement agit-clle au nom ou dans I'interet
des Indiens. mais encore doh-cUe rendrc compte a I'ensem·
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litigation. It has always to think in terms of prescnt and
future legal and constitutional negotiations. be they with the
Indians or with the provincial governments. which ncgoli.
alions. it might be argued. c.m be cqucllcd in these days: and
ages wilh continuous litigation. Lec...1 nd\'icc llliW well not
have been sought or obtained for the cxdu:::ivc or dominant
henefit of the Indians. let alone that of the three bands
involved in these proceedings. Legal advice may well~
In policv decisions in a wide variety of areas which have
Ilolhin!! or little to do wirh the 3dminislration of the "tnlsls".
It is doublfulthat payment of the Iccnlopinions eivcn In the
Crown i::: made out of Ihe "crivale" funds of the "lrusl'1;" it
adminislcrs .... [Emphilsis ildded.l

[19J The Court concludcd Ihat it was simply not
possible at that stage of the proccedings to assumc in
a general way which of the documents at issue. in
whole and in part. wcre documents which were
obtained or prepared by the Crown in the course of
carrying out its duties as "trustee" for the respondents.
The Court held:"

As noted by Dickson J. (il5 hc thcn was) in Solo.d,:y.
"privilege Ciln only be clilimcd document by documenf'. We
have not seen the documents ill issue: we do not know what
argument nor what line of argument. if any. may be devel
oped by the parties with rcspect to each of Ihe documents
and. eventually, to a class of them. Furthcrmore. we cannot
rely on any practical precedent in the case law. for this i!; an
approach to the law of privilcce which is peculiar to thc vet
unscttled relatinnliihip betwecn the Crown and the Indians. It
i!ii not possible in the abstract to ccsolve the connict between
the ililcecd rieht or Ihe Crown 10 privilcl!c nnd the alleged
righl ofllie cc5nondcnl!; to disclosure nllH:rwisc Ihan in'"U1e
manner !iiuegeslcd hv the Supremc Court in Descoteaux. i.c.
in favour of pmtcctinl! privilcgc. [EmphilSls added.]

[20J At issue in Blueben}'· River Indian Band,
pronounccd by the Supremc Court of Canada a fcw
months later, was the alleged breach of fiduciary
obligation on lhe part of the Crown with regard, in
particular, to two surrenders which had occurred. one
in 1940 and one in 1945. Gonthier J.• for the majority,
was of the view that principles of common law
property wcre not helpful in the context of that case.
Since Indian litle in reserves is sui generis. it would

ble de la population canadiennc. Elle participc. :i de nom
brcux cgards. 11. des Iitiges en instance. ElIe doit loujours
tcoir compte des ncgociationsjuridiques et constitutionnellcs
en cours el a venir. avee les lndiens OU avec Ics gouvemc
mcots provinciaux. cl on peut soulellir que ces negociations
pcuvent. a notre cpoque. clre assimilccs a des liligcs en
instance. Les conseils juridigues en Ciluse "cuvent Ires bien
nc pas avoir ell: dcmandcs. oi oblonus. dans I'interet cxclusif
nu "TintinaI dc!; Indiens. cl encore mains dans celui des
trois bandcs qui sont panics a"instance. II St peut tres bien
que ccs conseils juridiqucs soient lies ;i des decisions en
matiere de poIiriguc. dnns line grandc cliversilc de 5ectcurs
qui n'onlgue ('leu Oll ras de liens avec "administration dc.co
cC£iducicsn. II cst peo prohable que Ie n"icrncnl des opinion!;
juridigues donnees it 101 Couronne ilit cu: prelevc sur Its
fonds ((privcsn dcs ccfiduciesn gu"cHe ndminisrrc ... [Non
souligne d~ns I·original.]

[19) La Cour a conclu qu'it n'etaittout simplement
pas possible il cette clape de rinslance dc prcsUlner de
fa~on gem;rale Icsquels des documents en cause. en
toul au en panie. ctaient des documents qui avaient

ete obtenus ou prepares par la Couronne dans I'exer
dee de ses fonctions a titre de <diduciaire» des inti

meso La Cour a statue":

Comme l'a precise Ie juge Dick-lOon (.1101'5 jugepuinel dans
Solasky. nle privilege nc peut ctre invoquc que pourchaquc
document pris individucUemcnt». Nous n'avons pas vu Ics
documents en cause: nous nc connaissons pas laplaidoirie~

ni I'orientation de la plaidoirie que les parries pourraient
claborer. Ie cas echeant. relativcmcnt a. chaque document <:1.
pCUl-eCrc., it unccatcgoric de documents. De plus. nous ne
pouvons nous en remctlrc cn pratique aaueun precedent. ill
101 fa£on d'ahorder Ic droit des privilel!es cn I'csocce est
paniculiere nux rapports entre les Indiens el In Couronne.
dont lil natucc n'a pas encore etc elablie. II n'est pa!;
pn.s...ihle de trancher ho1'5 contexte Ic conm. qui -nppose Ie
pretendu droit de la Cournnne it un privilege et Ie prClendu
droit deo:; intimcs it 101 divuh;atinn. si cc n'est cnnlormcmcnt
it I'arret DC!.<;c6teoux dc 101 Cour ~unri:me. c'cst-a-dire en
taveur dll respect do pri\·ilcec. [Non souiignc dans I"origi
nal.]

[20) L'arrCt Bande indienlle de la riviere Blueberry,
rcndu par 'Ia Cour supreme du Canada quelques mois
plus lard, ponait nolamment sur 10 violation presumee
de I'obligation fiduciaire de la Couronne il I'egari!,
notalnment, de deux cessions quictaient survenues
I'une en 1940 etl'autre en 1945. Le juge Gonthier, au
nom de 10 majorite. etait d'avis que les principes
generaux du droit des biens en common law n'ctaient
pas utiles dans Ie conlexte de ce paurvoi. Puisque Ie
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have been most unfonunate if the technical land
transfer requirements embodied in the common law
were to frustrate the intention of the panies and, in
panicul.r. the Band, in relation to their dealings. The
.'wi generis nalUre ofaboriginal title requires courts~ he
said. to go beyond the usual restrictions imposed by
the common law, in order to give effect to the true
purpose of the dealings." He made it clear that his
reasons should not be interpreted to equate a trust in
Indian land with a common law trust. He was well
aware, he said,'" that this issue was not resolved in
Guerin er 01. v. 17,e Queen e/ 01.." and he had no
wish to pronounce upon it in that case. He noted that
the Supreme Coun did recognize in Guerin that the
"trust-like" obligations and principles would be
relevant to the analysis of a surrender of Indian lands.
Both surrenders in the Blueberry River Illdiall BUild
case had been framed as trusts. The parties. theretbre,
according to Gonthier J., had intended to create a
trust-like relationship which he characterized, for lack
of a beuer label, as "truSts in Indian lands".

[21] Although il is seuled that there is a special
fiduciary relationship between the Crown and the
Indians, the Supreme Court of Canada has yet to
define its lrue nature and scope. And, although the
rights of the Indians and the responsibilities of the
Crown remain 10 be spelled out, the Supreme Court
held in Blueberry River Indian Band that the Crown
(DIAl, having taken on the obligations as a trustee,
was under a fiduciary duty to deal with the malter in
the best interests oflhe Band members." Furthermore.
when Gonthier J. sUlted, at page 364, that "[tlhe DlA's
failure to continue the leasing aJTllngement could be
excused if the Department had received a clear man
date from the Band to sell the mineral rights", he
applied a trust law defence which can be used by •
trustee in order 10 refute a breach of truSt." The
requirement upon a trustee to act with reasonable
diligence. which Gonthier J. attributed to the Crown
later on (at page 3661, is also to be found in the

titre iodien sur les reserves a un carnctere sui generis..
il serait fort malencontreux que les exigences de forme
de la common lawen maticre de transfert foncier
viennenr frnstrer I'intention des panies. tout paniculie
rement celie de la bande. aI'egard de leurs operations.
Compte tenu du caroctere sui generis du titre
autochtone. les tribunaux doivem faire abstrnction.
a-toil declare. des restrictions habituelies imposees par
la common law afin de donner effet aI'objet veritable
de ces opcrations". 11 a precisc qu'il ne fallait pas
interprcter ses motifs comme ayant pour effet d'assi
miler les fiducies visant des terres indiennes nux
liducies en common law. 11 ctait bien conscien!'
disait-il". que ceue question n'a pas etc tranchee dans
Guerin et iautres c. La Reine el aUlre 10. et jl ne
desirait pas Ie faire en I'espcce. II a note que la Cour
supreme a effectivement reCOnnu dans cet arret que ies
obligations et principes «semblables a ceux d'une
liducie» ctaient pertinents dans Ie cadre de l'analyse
d'une cession des terres indiennes. Les deux cessions
en caus~ dans I·arret Bande. indienne de la riviere
Blueberry ctaient con~ues comme des fidueies. Les
panies avaient en consequence, selon Ie juge Gonthier,
I'intention de creer des rappons semblables a ceux
crees par une fiducie, qu'i! a qualifics. en I'absence
d·une expression plus appropricc. de «fiducics visum
des terres indiennes)).

[21] Bien qu'elle ait ctabli qu'il existe un rapport
fidueiaire particulier entre la Couronne et les Indiens,
la Cour supreme du Canada duit encore dcfinir sa
nature et sa ponce vcritables. Et, meme s'iI reste a
expliquer bien clairement les droits des Indiens et les
responsabilitcs de la Couronne. la Cour supreme a
conclu dans I'arret Bonde indienne de 10 ri\'iere
Blueberry que la Couronne (MAil, en assumant les
obligations d'un tidueiaire, avait I'obligation de
fiduciaire d'agir dans les meilleurs interi:ts des mem
bres de la bande dans cene affaire". De plus, lorsque
Ie juge Gonthier a dit, a Ia page 364, que «[I'lomis
sian du MAl de continuer la locatinn pourrait etre
excusee si Ie Ministere avait re~u de la bande Ie
mandat clair de vendre les droits miniers», il a appli
que uri moyen de defense fonde sur Ie droit des
fidueies que Ie fiduciaire peut invoquer afin de refUler
une violation de fiducie". L'obligation pour un
liduciaire· d'agir avec diligence misonnable, que Ie
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principles of a cornman law trust." It would appear.
therefore, that in the context ofa trust in Indian land."
the effects of a "true" trust arc generally applicable."

[22] The Supreme Court of Canada's decision in St.
Mary's Indian Band v. Cranhrook (Cicy)," which was
rendered after the case management Judge's orders. is
1:lrgcly .111 applic;:nion of the Blucberry Ri\'er Indiall
Band decision. The case of R. }.'. Vall der Pcel.~7 also
pr:onounccd after the two orders of the case manage
ment Judge were issued, is an affinnation lhat Indian
treaty rights under section 35 of the Constitution ACl.

1982 [Schedule B. Canada ACI 1982. 1982. c. \I
(U.K.) [R.S.C.. 1985. Appendix II. No. 44]] are to he
given a generous and liberal intcrprctation.:!( a.nd tlmt
whcrc therc is any doubt or ambiguity wiih rcgatd to
the scope and definition of subsection 35( I l, such
doubt or ambiguity must be resolved in favour of
Aboriginal peoples.

[23] There are two important values at stake ill the
case at bar. One is the privilege asserted by the Crown
wiih regatd to legal documents. The other is the
affirmation of the respondents' interests. The line of
demarcation lies between the rights of the respondents
to claim access to those legal documents. which
originate in the trust-like relationship created by the
surrenders (the nature and scope of which remaining
undefined), and the extent to which the Crown may
claim privilege on those documents on account of the
many hats She is wearing. The Crown cannot claim
any privilege on those documents that relate to the
assets under managelllent when She is only wearing
the hat of the trustee for the respondents' assets under
management. She may if, on the same document, She
can successfully claim other interests. Once these two
values are properly assessed, any doubt must be
resolvcd under the principles established by the
Supreme Court of Canada in Deseoleallx.

juge Gonthier a attribuee:i la Couronne plus loin (a la
page 366), se trouve egalement dans Ics principes
d'une fiducie ell common law". II semblerait done
que, dans Ie contexte d'une fiducie visant Ics terres
indienncs:: ol

• les effcts d'une «veritable)) tiducie sont
generalement applicables".

[22] L'arret de la Cour supreme du Canada Bonde
il/dielllle de SI. Mary's c. Cral/hrook (Ville)::I., qui a
Cfe rcndu apres Ics ordonnances du juge responsable
de In gestion de I'instf!ncc. cst en grande partie une
applicarion de l'urrCl Bunde indiellllt! tie /0 riviere
Bll/eherry. L'arrel R. c. 1'01/ der Peel ". egalement
prononce apres que les deux ordonnances du juge
responsqble de I. gestion de rinslance eurent ete
rendues. conslitue une confinnation que Ics droits des
Indicns issus de tmites cl vises aI'aniclc 35 de la Lo;
cOI,stitut;olllw/le ele J982 [anncxc B. Lo; de /982 sur

Ie CUllac/o. 1982. ch. II (R.-U.) [L.R.C. (1985),
appendiee II. n" 44]] doivent rccovoir une interpreta
tion liberale ct genereuse" et que. lorsqu'il existe un
doute ou une ambiguile rclativement :i la portee et il
la definition du paragraphe 35(1), ce doute ou celle
ambigu"ite doivent joucr en faveur des peuples autoch
lones.

[23] II y a deux valeurs importantes en cause dans la
presente affaire. L'une est Ie privilege revendique par
Ia Couronne :i regard des documents juridiques.
L'autre cst I'affirmation des droits des intimes. La
Iigne de demareation se trouve entre Ie droit des
intimes de demander I'acccs accs documents juridi
ques. qui prend naissance dans Ie rapport de nature
fiduciaire cree par les cessions (dont la nature et la
portee ne sont pas encore definies) et la mesure dans
laquelle'la Couronne peut revendiquer Ie privilege a
I'egatd de ees documents:i divers litres. La Couronne
ne peut pas revendiquer de privilege il regard des
documentsqui se rapportent aux biens a gerer lars
qu'elle agit uniquement alitre de fidueiaire en ee qui
coneerne les biens des intimes agerer. Elle Ie peut si,
au sujet du meme document, elle peut reussir a
revendiquer avec sueees d'autres interets. Une fois que
ees deux valcurs ant etc bien evaluees, lout doute doit
etre dissipe en vertu des principes etablis par la Cour
supreme du Canada dans rarret D...coleaux.
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[24] The case management Judge correctly directed
himself in the law when he stated. in his reasons for
judgment of Mareh 20. 1996:"

That production will tre:lt the pl::aintiff bands and nations
much like beneticiaries of:l. private trust. entitled to access
to legal advice obtained by the Crown as ·'trustee". 'This is
because. as beneficiaries of a variation of a trust in Indian
land. the plaintiffs share an interest in that advice with the
Crown. which is responsible for administration and manage
ment of the mineral assets and revenues therefrom for the
benefit exclusivelY of the plaintiff b:mds and nations.

He took the correct view of the respondcnts' joint
interests when he ordered. on March 20. 1996. that the
Crown produce any document in the nature of legal
advice that concerns the administration of. or the
discharge of. responsibilities of the Crown as trustee
for the benefit of the plaintiff bands and peoples
arising from the 1946 surrenders of rights in oil and
gas mineral resourees. including the royalties derived
and the operation of programs and services where the
advice sought made reference to the mineral resourees
surrendered and lhe revenues derived. He sought to
make clear that documents claimed as privilcged under
the legal advice privilege. which were general in
nalure but which did not, by express tcrms or neces
sary implication, relate to the special trust-like
arrangements resulting from the surrenders, were not
to be disclosed. He clarified that order on September
10, 1996. The appellants do not object to category A
of the second order except to say that certain specific
documents classified by Ihe Judge as belonging to that
category do not in fact belong 10 it. Theappellanls'
object, however, 10 categories BI, 82", 83. 85, 86,
which render documents of a general nature but
related 10 Ihe "res" by necessary implication,
producible, and 10 calegory C, dealing with programs.

[25] In my view, it would frustrale lhe nature of the
process to exclude documents which belong "by
necessary implication" to the trusleeship in Indian land

[24] Le juge responsable de la gestion dc I'instance
a bien suivi Ie droit lorsqu'il a declare dans les mOlifs
du jugement rendu Ie 20 mars 1996":

Pour les fins de la communication de: ces documents.lcs
bandes et nations demanderesses scront lmitces d~ '1:1I;on
comparable aux bcneJiciaircs d'une Iiducie privec cl clles
pourronl avoir acces aux conseils juridiqucs qui om etc
obtenus par 13 Couronne :i titre dc «liduciairc», La mison en
est qu'en mnt que bcncJiciaires d·une modification d'une
fiducie visanr des terrcs indicnnes. Ics dcmandcun; am
inleret aprendre connaissance de ccs conscils. "au IDeme titre
que la Couronne qui est responsabh: de I'administralion el
de la gestion des rcssourcc:s mincrales CI des rcvcnus tires de
ccs rcssources au protit cxclusir des bandcsct muio"s
demandercsscs.

II a biep evalue les interets conJomts des illlimes
10rsqu'il a ordonne. Ie 20 mars 1996. que la Couronne
produise tout document de 10 nature de conscils
juridiques qui conceme I'administration au ,oexercice
de ses responsabilitcs it titre de fiduciaire dans IOinceret
des bandes dcmanderesses et des demandeurs, respon
sabilites decoulant de la cession en 1946 des elroits sur
les ressourees minerales de petrole c[ de gaz, dont les
redevances qui en ont etc tilies et la mise en ceuvre
de programmes ct la prestation de services oit les
conseils deman~es faisaicnt reference nux ressourccs
mincrales ccdeesct :mx rcvenus en decoulant. II :1

cherche a preciscr que Ics documents vises par Ie
privilegc revcndique cn venu du privilegc protegeant
les conseils j uridiques, qui elaient de nalure genemle
mais qui, directement au par deduction neccssaire. se
rapponent a des arrangemenls paniculiers de nature
fiduciliire decoulant des cessions, n'avaient pas a etre
divulgues. II a claritie cette ordonnance Ic 10 septem
bre 1996. Les appelants ne s'opposent pas ala CDlego
rie A de ID deuxieme ordonnance si ce n'est pour dire
que cenains documents paniculiers consideres par Ie
juge comme faisant panie de cette categorie n'en font
pas panie de fait. Les appelants s'opposent cependant
aux caregories 81, 82, 83, 85, 86, qui font que des
documents de nature generale mais relies au
«patrimoinc» par deduction necessaire peuvent etre
.produits, et a la categorie C, qui traite des program
mes.

[25]" Aman avis, cela irait Ii I'cncontre de la nature
du processus que d'exclure les documents qui appDr
tiennent «par deduction necessaircn ala fiducie visant
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since, by definition, they are necessarily linked to the
assets under administration. The exclusive or dominant
benefit test proposed by the appellants is too narrow
considering the intention of the parties, as reflected in
the confident terms of the 1946 surrenders used by the
Indians"-;md the important responsibilitics assumed
by the Crown that day.

[26] In addition to the "necessary implication"
requirement, the documents under BI must be incor
porated by reference in another which is producible.
Documents under B2 are those obtained or requestcd
as a result of questions raised by the respondents with
regard to the administration of their assets. Documents
under B3 refer to the creation of a trust fund from
moneys under trusteeship. All three categories are
intimately related to the Indian asseL' under adminis
tration and werc correcUy added by the casc manage
mcnt Judgc.

[27] The case management Judge also included in
the "by necessary implication" category, documents
which, though general and without reference to the
assets under administration, refer to the application of
the Indian Oil and Gas Act or rcgulations. TIlis
addition in B5 was reasonablc since those Icgal
documents have a direct bearing on the conduct
adopted by the trustee with regard to the assets. He
was right to exclude those applicable to third parties'
interests since the respondents have no business in that
regard. He was also right to exclude those dealing
with legislative changes since the Crown, at that stage.
acts in Her legislative capacity and not as trustee of
Indian land.

[28] Documents concerning interests of another
band. which are subsequently made referable to the
assets under administration, were correctly added by
the case managemcnt Judge in thc B category as B6.
Those documents deal directly with the assets under
trusteeship in Indian land.

[29] The production of documents in category C is
indispensable to the actions. They rclate directly to

les terres indiennes puisque, par definition, ils sont
neccssairemem relies aux biens agcrer. Lc critere de
I'interet exclusif au principal propose par les appelants
est trop strict vu I'intention des parties, que refletent
les tcrmes pleins d'assurance utilises par les Indiens
dans les cessions de 1946'" ct les responsabilites
importantes assumees par la Couronne ce jour-Ia.

[26] En plus dc I'exigence de la «deduction neces
sairc)), les documents de la categoric BI doivent ctre
incorpores par renvoi dans un autre qui peut eIre
produit. Lcs documents de la categorie B2 sont ceux
obtenus ou demandes ilia suite de questions soulevees
par les intimes relativement al'administration de leurs
biens. Les documents de la categorie B3 font reference
a la creation d'uD fonds en fiducie apartir de sommes
d' argent agerer en tiducic. Ccs trois categories sont
intimcmcnt lices nux biens des Indicns a administrcr
et ant ete ajoutec. abon droit par Ic jugc rcsponsable.
de la gestion dc rinslancc.

[27] Le juge responsable de la gestion de I'instance
a egalement inclus dans la categorie dite «par deduc
tion necessaire» Ics documents qui. tout en etant
gcnerauxct sans "rappon aveC les biens iJ. serer. se
rapportcnt aI'application de la Loi "UI' Ie petrole elle
gaz des terres illdiellnes au du reglcment. eet ajout il
la categorie B5 etait raisonnable puisque ces docu
ments juridiques ont un effet direct sur ia conduite
adoptee par Ie fiduciaire en cc qui concerne les biens.
II a eu raison d'exclure les documents applicables aux
inti:rets des tiers puisque les intimes n'ont rien a faire
a cet egard. II a eu raison egalement d'exclure ceux
traitant des modifications legislatives puisque la
Couronne. a ce stade. agit en qualite de legislateur el
non pas de fiduciaire des terres indiennes.

(28] Les documents concernant les interets d'une
autre bange, qui peuvent subsequemment se rapporter
aux biens a gerer, ont ete ajoutes a bon droit par Ie'
jUge responsabie de la gestion de I'instance il la
categorie B sous la mention B6. Ces documents
traitent directement des biens soumis il une fiducie
visant les terres indiennes.

[29] La production dcs documents de la categorie C
est indispensable a la poursuite des actions. lis se
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.ts in programs and services that would have
~eeurred considering the revenues of the assets under
administration. They are part of the total picture of the
administration of the trusteeship in Indian land in
termS of the conduct of the trustee during Her admin
istration. 1 accept the statement made by Ihe case
management Judge in Ihis regard on March 20. 1996:"

In my opinion. the pto.inliffs are entitled 10 access to any
legal advice obtained by the Crown in relation (0 programs
ilnd services which advice makes reference to the mineral
assets surrendered by these bands or moneys derived
therefrom. The Crown in its role of trustee for the plaintiff
bands had certain responsibilities. Legal advice. if there was
any. about meeting those responsibilities. ::md any possible
conflicting responsibilities of the Crown as proVider of
programs and services under treaty and stalute. in my view.
should be disclosed (0 the plaintiffs as beneficiaries of the
Crown's trustee responsibilities arising from the 1946
surrenders.

[30] 1 finally accept the case management Judge's
rejection of the wider claim made by the respondents.
plaintiffs in these actions:J2

The plaintiffs urge that the general Iiduciary relationship
or the Crown 10 Ihe Indians. in light of il.. treaty. statutory
and contractual rcsponsibiliries has trUst-like responsibilities
thaI warrant close examination of any claim to priVilege of
relevant documents. Iam not persuaded at this stage that the
general relationship of the panics. aside from relations
arising OUI of the specific variation of a trust in lndian land
created by the surrenders ofnatural n.-sources. and derivative
responsibilities arising from the surrenders. warrants an
order to produce documents on a wider scale than that now
outlined.

[31] In lhe end resul~ I would confirm lhe two
orders rendered by the case managemenl Judge. 1
would dismiss the appeal with costs. 1 would dismiss
the cross-appeal without costs, since the appellants do
not ask for COSIS.

STONE J.A.: I agree.

rapportent direclement aux coupures de programmes
ct de services qui sernient survenues elant donne les
revenuS des biens a administrer. lis font partie de
I'image d'ensemble de l'adminislration de la fiducie
visant les tems indiennes en ce qui n trait n la con
duite du fiduciairc durant son administration. J'~tcccptc
la declaralion du juge responsable dc la gestion dc
1'instance :i cet egard Ie 40 mars 1996":

AmOn avis. les demandcurs ant Ie droit d'avoir acccs it. tOllS
les conscils juridiques qui ant eu: obtenus par la Couronne
relalivcment it des programmes el .3. des services. lorsque les
cooscils font reterence aux ressources mincroles ccdces par
ces bandes ou aux fonds qui en provicnnem. A titre de
fidueiaire pour les bandes dem:mdcrcsscs. la Couronnc avait
cenaines respansabilites. Les conseils juridiques. s'il en est.
qui ont cte obtenus pour lui penneure de s'acquiuer de ses
responsnbilita:s, Ct de IOUteS les rcsponsabilitcs pcut.Clrc
ineompalibles incombant aIa. Couronne en tant que rcspon.
sable de In mise en I%uvrc de programmes et la presUltion de
services aux leemes de traiteset de lois devraient aman avis
ctre communiques auxdem3ndeurs nuxquels la Couronne
devait rendrc comple puisqu'ils sont les bencficiaires des
arrangemenls de nalUrc fiduciaire resultant des cessions de
1946.

[30] J'acceple enfin Ie rejet, par Ie juge responsable
de la gestion de I'instance, de la demande plus gene
rale faile par les intimes. demandeurs dans Ics ac
tions':!:

Les demandeurs ront cgalcmcnt v31uir que Ie rapport
Iiduei3ire gcncral qui lie lcs Indiens et la Couronne. au vu
des responsabilites de celie demiere dccoulant des trailes. de
lois au de conlrats. comporte des devoirs de nature fidu
cinire qui justifient un examen minutieux de toute revendica
tion de privilege touchant des documents pcninents. Jc ne
suis pas eonvaincu :i ce stade que Ie rappon gcncrnl qui
existe entre les panics. abstraction Ihilc des rnpporlsqui
dL"coulent de la modification spCciliquc d'une liducic vi:mm
des terres indiennes creee par les cessions des rcssources
nalurclles. et les rcsponsabiliu:s qui dccoulent de CCS'

cessions justifienl remission d'une ordonnance de panel;
plus generale que la preseotc concem:ml la production de
documents.

[31] En demier lieu, je contirmerais les deux ordon
nances rendues par Ie juge responsable de la geslion
de I'instance. Je rejellerais l'appel nvec depens. Je
rejenerais !"appel incident sans depens, puisque les
appelants ne les Oil! pas demandes.

LE lUGE STONE, J.e.A.: Je souscris aux presents
motifs.
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McDoNALD J.A.: J agree.

, R.S.C.. 1985. c. 1-5.
, R.S.e.. 1985, c. J-7.
} Statement of facts in relation to application regarding

solicitor and client privilege documents. Common appeal
book. Vol. Ill. al p. 642.

J SOIlUOIl I"dian Notion and Band v. Canada. (1995} 2.
F.e. 762 (e.A.I.

'[1982J I S.C.R. 860. al p. 875.
,. [1995J 4 S.e.R. 344.
7 This statement was made by the Cil-lliC management Judge

in his reasons for judgment for bmh orders. See Samson
Indioll Notioll Qlld Band v. COllada, (1996] 2 F.e. 528
(T.O.), al p. 547: Buffalo et aL v. Canada (Mini."er oJ
Indian Affairs and Northcm Development) at oJ. (1996), 119
F.T.R. 161 (F.C.T.O.'. al p. 166, para. 12.

• COlnlllon Appeal Book. Vol. Ill. al p. 569.
.. The Samson list included [any-two documents numbered

1.42. The Ermincskin list included lwcnty·onc documents
numbered 43-63. The Crown produced a list in two parts. It
claimed the solicitor and client privilege in both lists. The
sample included fifty-nine documents plus two which were
added whcn the matter W3S hcard.

"(1996), 119 F.T.R. 161 (T.O.). at pp. 171-172.
" [1995J 4 S.C.R. 344.
" [l997J 2 S.e.R. 657.
" [l996J 2 S.C.R. 507.
" [l995J 2 F.C. 762 (CA), al pp. 771-775.
I~ The Court relied on Guerin el 01. ". The Queen el al..

[198412 S.C.R. 335. See R. v. SparrolV, [1990J I S.C.R.
1075, al p. 1109.

" [1995]2 F.C. 762 (e.A.), al pp. 771-772, 774-775.

" [l995J 2 F.C. 762 (C.A.), at pp. 775-776.
" [1995] 4 S.C.R. 344. al pp. 358-359.
" Id.. at p. 362.
'" [1984]2 S.C.R. 335, al p. 363.
" [1995J 4 S.C.R. 344. al·p. 363.
;: D. W. M. Waters~ Law of T,.u.tL'i ill Canada, 2nd cd.

(Toronlo: Carswell, 1984), al p. 1008; A. H. OO.<lerhoff:
Text. Commentary and Ca.te... on Tn,t'ots, 4th cd. by A. H.
Ooslerhoff and E.E. GiIIcsc (Toronlo: Carswell. 1992). at
pp. 760ff.

:.\ D. W. M. Waters, Law 0/ Tnttt in COllado. 2nd cd.
(Toronto; Carswell. 1984). al p. 750; A. H. Oc""erhoff: Tesl.
CommeUla,,, and Cases on Trusts, 4th cd. by A. H.
Ooslerboffand E. E. GilIcsc (Toronlo: Carswell. 1992), at

LE JUGE McDONALD. J.C.A.: Je souseris aux

presents mOlifs.

, L.R.C. (1985), eb. 1-5.
, L.R.C. (1985), eb. 1-7.
) Expose des faits rclativemcnt ala dcmandc concernant

Ics documents vises par Ie privilege protegeant Ics communi
cations entre avocat et client. Dossier conjoint d·appcl. vol.
Ill. a la p. 642.

• Nation et Bande de.t lndiens Sonr.'Oon c. Canada. [1995]
2 e.F. 762 (CA'.

5 [I 982J 1 R.C.S. 860, a la p. 875.
, [1995)4 R.e.s. 344.
1 Cettc dcclaralion a etc faile par Ie juge rcsponsable de

1a gestion de I'instance dans les motifs de ses dcux. ordon
nancc.lI;j. Voir Nation et Bonde de... Indien.'O Sam.tOII c.
Canada. [1996]2 e.F. 528 (I" insl.). ilia p. 547; Buffalo el
01. c. Canada (Minisll"t! des A.tTaires illdiennes ctdu Nord
canadien)., 01. (19961. 119 F.T.R. 161 (C.F. 1'" insl). ilia
p. 166. par. 12.

" Dossier conjoint d·appcl. vol. III. a la p. 569.
'I La liste de 13 Bande des Indiens SamSon comprcnd

quar.:lnte-deux documents numerates de I a42. La Iiste de
la Bande des Indicns Ennineskin comprcnd vingt ct un
documents numerates de 43 -il 63. La Couronnc a produit
unc liste en deux panics. Elle rcvendiquait Ie privilege
prolegcant Ics communications entre avocal cl client dans
Ics deux lislCS. L'cchantillon comprcnait cinquante-ncuf
documents en plus de dcux. autrcs qui ani etc ajoulcs Inrsque
I'affaire a etc entcnduc.

"(1996). 119 F.T.R. 161 (I" inst.l. aux p. 171 el 172.
" [I 995J 4 R.C.S. 344.
12 [1997J 2 S.C.R. 657.
" [1996J 2 R.C.S. 507.
" [1995] 2 CF. 762 (C.A.), aux p. 771 a 775.
15 La Cour s'cst fondee sur I'arret Guerin Cl QUire.. c. La

Reille et aulre. [1984] 2 R.C.S, 335. Voir R. e. Sparrow.
[l990J I R.C.S. 1075, ilia p. 1109.

.. [1995J 2 e.F. 762 (CA), aux p. 771 el 772 ainsi que
774 el 775.

" [1995] 2 C.F. 762 (CA). aux p. 775 el 776.
" [1995J 4 R.C.S. 344, aux p. 358 el 359.
.. Id., il Ia p. 362.
,. [1984)2 R.C.S. 335, ala p. 363.
" [1995]4 R.C.S. 344. i la p, 363.
:: D. W. M. Waters, ltlw of rrustt in Canada. 2'&' cd.

{Toronto: Carswell, 1984), a Ia p. 1008; A. H. Oosceriloff:
Text. Commentary and Cases 011 Tru.fL.., 4~ cd. par A. H.
Ooslerhoff el E. E. Gillese (Toronlo; Carswell. 19921. aux
p. 760 el 55.
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p. 547; Fales er 01. v. Canada Permanem Till." Co.. [1977}
2 S.C.R. 302.

~" It should be nOled that in the case at bar, as in the
Blueberrv River Indian Band case. the surrender was framed
as lnlSt. 'Sec infra. note 30. .

~s See also Guen"n et oJ. v. 17,e Queen el 01.. (1984] 2
S.C.R. 335. aI p. 390 (per Dickson J.• as he then was) where
the quantum of damages was detennined by analogy with
the principles of truSt law.

"[1997]2 S.C.R. 657.
" [1996] 2 S.C.R. 507.
"[1996]2 S.C.R. 507, at p. 536.
:'l Samson Indian Nation and Band \'. Canada. [19961 2

F.e. 528 (T.D.l, at p. 550.
,. The 1946 surrenders (Common Appeal Book. Vol. IV.

al pp. 711-712) relate to laorland minerals and state in pan:

TO HAVE AND TO HOLD the same unto his said
Majesty the King. his Heirs and Successors, forever. .in...m!!!
10 gnant in respect of such land the right to ·prospect for.
mine. recover and take away any or all minerals contained
therein. to such person or persons. and upon such tenus and
conditions as the Government of the Dominion of Canada
may deem most conducive to our welfare and that of our
people ... [Emphasis added.]

JI Samson Indian No/ian and Band v. Canada, [1996] 2
F.C. 528 (T.D.), at pp. 548-549.

" [d., at p. 550.

..

p. 547: Fales er aurres c. Callada Permanent Tl1Isr Co..
[1977] 2 R.C.S. 302.

~4 11 faut noter que, en I'cspecc. comme dans I'arret Bande
indienne de ia riviere Blueberry. la. cession a ete con~ue

commc unc fiducie. Voirla notc 30.
~ Voir egalemcnt Guerin el autre." c. La Reinf? el aUlre.

[1984]2 R.C.S. 335. ilia p. 390 (Iejuge Dickson. alorsjuge
puinc) au Ie montant des dommages-interets a etc clabli par
analogie avec Ies principes du droit des fiducies.

"[1997]2 R.C.S. 657.
" [1996] 2 R.C.S. 507.
" [1996] 2 R.C.S. 507. ilia p. 536.
1'1 Nation el Bande des lndiens Samson c. Canada. [1996]

2 C.F. 528 (lR inst.). il la p. 550.
JO Lcs ccssions de 1946 (Dossier conjoint d'appel, vol. IV,

:lUX p. 7111 el 7121 concement Ics tCtreS et Ics mine-raux et
mcntionnent notammcnl:

[TRADUCTION] A s. Majesle Ie Roi. ses hairs el succes
seurs, dcfinitivement. en fiducie, pour ccssion, ii. I'egard de
ces lerTCS, du droit de prospcclcr. d·cxtraire. de recuperer et
d'cnlevcr la lomliu: au partie des mineraux s'y tmuvant. a
celui au aCCllX. et aux conditions., que Ie gouvcmcmcnl de
)a Puissance du Canada jugera les plus favorables iI notre
bien-eire et it. celui de notre oeuoLe .. . [Non souligne dans
I'original.]

JI No/ian e/ Bonde des Indiens SamsDn c. Canada, [1996]
2 C.F. 528 (lR ins!.l,illa p. 549.

" [d., i la p. 550.




