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These reasons deal with the other side of the coin from
t hose pronounced today in Action No. C940387 in which West Fraser
MIls Ltd. applied for an injunction against the present

plaintiffs. |In this action, the plaintiffs seek:

1994 CanLll 1820 (BC SC)



1. A decl aration that they have aboriginal rights withinthe

Bal d Mountai n ar ea.

2. A declaration that the cutting permts issued to West
Fraser covering Bald Mountain are void and of no effect
to the extent that they unconstitutionally infringe the

plaintiffs' aboriginal rights.

3. An injunction restraining West Fraser frominterfering
with the aboriginal rights of the plaintiffs in the Bald

Mount ai n ar ea.

The notice of notion seeks an interlocutory order
restrai ning West Fraser frominterfering with the aboriginal rights
of the plaintiffs in the Bald Mountain area under permts issued or

perm ssion given by the defendant province.

The def endants concede that the plaintiffs have raised a

fair question to be tried as to the existence of their aboriginal

rights over the Bald Muntain area. Before dealing with the
bal ance of convenience, | will nention an alternative subm ssion
raised by the plaintiffs at the hearing, i.e. an assertion that in

1872 the whole of the land in the valley of the Chilcotin was, by
treaty, set aside as a hunting and fishing reserve designated for

the use and benefit of the Chilcotin people. The facts upon which
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this argunment is based are set out in an affidavit of Dr. Dan
Gottesman who, for a nunber of vyears, has been carrying on
hi storical research directed to establishing the existence of such
a reserve. The theory of the case is that, in 1872, when pl anni ng
was under way for building the Pacific Railway through the
Chilcotin country, the Federal and Provincial governnents, agai nst
the background of the violent events sonetinmes called the
Waddi ngt on Massacre and the causes of that, were greatly concerned
to settle the grievances of the Indians in the area, and that
matters progressed sufficiently far, as evidenced by a Gazette

noti ce of August 30, 1872, as to create a treaty.

The facts sworn to in the affidavit and particularly the
copi es of contenporaneous docunents | end support to the view that
such a course of action was at |east contenplated. Beyond that,
woul d not be prepared to go on this application. There is no
reference in the wit of sumons or notice of notion to any right
ot her than aboriginal rights. It would not be in the interests of
justice to determne the treaty claim even to point of deciding
whether there is a fair question to be tried, without all parties
havi ng had a reasonabl e opportunity to investigate the factual and
|l egal basis for it. On the record before ne, there was no
i ndi cation that such a cl ai mhad been advanced prior to the hearing

of this application.
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The Band having raised a fair question to be tried as to
t he exi stence of an aboriginal right, it follows that an injunction
agai nst logging could be granted if the balance of convenience
favoured that course. In the particular circunstances of this case
t hat i ssue nust be decided | argely on the extent and purpose of the
| oggi ng sought to be carried out. If it was a clear cut of the

whole of the area, there would be a substantial case for an

injunction on the basis of the principles set out in MacMI| an

Bloedel Limted v. Mullin et al.; Martin et al. v. R in Right of

British Colunbia (1985), 61 B.C.L.R 145, and Westar Tinber Ltd. v.

G tksan Wet'suwet'en Tribal Council (1989), 37 B.C.L.R (2d) 69.

Selective logging for the purpose of suppressing an
infestation of fir beetles is at the other end of the spectrum In
such case, the public interest weighs heavily in the scales.
Al though the uncertainties and defects which becane apparent in
West Fraser's case persuaded nme against granting an injunction in
its favour, | have no doubt that the beetle infestation is an
urgent problem which calls for renedial neasures. It would be
wong to grant an injunction to the Band which mght have the
effect of sterilizing the Mnistry's ability to deal wth that

pr obl em

There is clearly a community of interest anongst all
parties in noving forward agai nst the beetle. The Band expressed

its willingness to consult further. | hope that will bear fruit.

1994 CanLll 1820 (BC SC)



Litigationis the |l east efficient and satisfactory way of resol ving

t hese i ssues, beset as they are with conpl ex technical questions.

But if there is no accord, it may be the only way.

The application is dism ssed.

"WA. Esson, CJ.S.C"

March 8, 1994
Vancouver, B.C.
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