PIRST NATIONS SUBMISSION ON CLAIMS

DECEMBER 14, 1990, OTTAWA

PURPOSE OF THIS DOCUHENT :

| On October 10, 1990 the Government of Canada, through the Mlnlster'

of Indian Affairs, reguested the views of First Nationa' leaders
on changes to be made to current federal policy concerning the

resolution of land claims and rights issues. The Miniaster advised
that the federal government wanted a submission to cabinet on this

issue by December, prior to the adjournment of Parllament. A
Committee of First Nation leaders was struck.

In the past forty days meetlngs with Chlefs, ‘elders, legal counsel
and other advisors have been held across the country. Needless to
say, given the limited time made available, it has not been
poesible for all First Nations to consider the issues in detail.
Nevertheless, a broadly-based consensus has emerged on major pointa
of principle. The following pages reflect the priorities of the
First Nations as understood by this Committee. These principles
are so fundamental and uncontertious that the Committee felt they
should be put forward, notwithatanding that further detailed
recommendations will have to be ratified by the First Nations.
Meaningful consultation with First Nations on issues which affect
them is not only desirable, it is prescribed by law. If there is
to be real consultation by ‘the federal government on land claims

issues, we believe it will have to take into account the principles’

set out in this submission. For the government to do otherwise
would be unconac1onab1e. ' ' - - _

This document’ w111 make clear that what is requxred is a completely
new approach to the resolution of First Nationa' claims and other

aboriginal and Treaty rights issues. Clearly it is not possible to
provide a detailed legislative framework for such changes in forty
days. Accordingly, this document should be viewed am a statement

of fundamental principles which must form the basis for future

discussions between First Nations and the Government of Canada.
BACKGROUND

The events of the past several months have caused Canadians to
gquestion the way that governments have been approaching aboriginal
rights and claims. For two decades First Nations have experienced
intense frustration with the existing claims process. Independent
commentators have unanimously observed that the current federal
policy ia unfair and unjust. The Government of Canada has no
option but to re-evaluate the existing approach and make :
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fundamental changes. Recent decisions by the Supreme Court of
Canada have also provlded a clear indication that changes are
needed.{1) _

thle the profound 1nadequac1es of the exist1ng clalma pollcxen
have been identified time and again by independent commentators
over the past two decades, the confrontations at Oka and elsewhere
hlghl;ght the consequences of falllng to address those inadequacies
in a fundamental way.‘

Section 35 of the cOnatxtutxon Act ennhrlnes as part o£ the
fundamental law of Canada the protection of inherent, aboriginal
and Treaty rights. Recent court decisions by the Supreme Court of
Canada re-enforce thé concept that the Crown stands in a trust
relationship to the First Nations and their rights. Yet the
Government of Canada has done nothing to give life to these
principles. Instead, the Pirst Nations of Canada are left with a
bitter, unresolved legacy. Their legal rights to their traditional
lands, as recognized by the Supreme Court of Canada, for the moft
part have been denied. As an example, the Canadian Bar Association
.reported that in Saskatchewan alone the federal government has
failed to provide mome 1.1 million acres of lands promised under
Treaty over a century ago.(1l.1l) Across Canada, First Nations
entered into treaties on the basis that their hunting and fishing
rights were guaranteed, only to see those rights violated by
regulations.(2) It is unfortunate that few Canadians are aware of
the lengths to which governments have gone to ensure that First
Nations' land rights could not be enforced. Until 1951 it was a
criminal offence to raise money for aboriginal claims to be
advanced in the courts.- :

Despite developmentl in the law whlch now make clear that the_
- governments must honour their obligations to respect and protect -
inherent, aboriginal and Treaty rights, Canada has, to date, failed
to initiate any process 'to implement. its legal and moral
obligations to First Nations. In particular, the federal policy
on specific land claims is sorely out of keeping with judicial
declarationes as to what Canada's lawful obligations are. This

policy, developed unilaterally by the federal government, reflects
" no effort whatsoever to ensure that a remedy is provided in all
cases where a government has violated a legal obligation toward
First Nations. Indeed, it is a policy which sets out criteria.
expresaly designed to minimize Canada's lawful obligations, .
arbitrarily excluding a wide range of legally valid claims. Claims
based on wronga committed prior to Confederation are excluded.
Claims for violation of hunting and fishing righta (where there is
no correapandxng clalm for land) are also excluded.(3)

The current proceaa pr0V1des for no 1ndependent review of deciaidns
as to the validity of claims or the amount of compensation to be
paid for claims. - The justification for the rejection of claims is
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rarely given. ' Thus, the Government of Canada acts as defendant,
trustee charged with protecting First Nations' Lnterests,'as well
as judge and jury on all claims made agaxnst it. o

cOmpoundxng these deficiencies is the fact that to date the federal
government has refused to assign adequate resources to the
resolution of these claima. While more than 500 specific claims.
have been filed with the federal government since 1973 (when the
claims policy was adopted) they have been settled at the rate of
three per year. Every year in which justlce 1s delayed is a year
in which justlce is denied.

In the result, First Nat;ona are left with no optlon but to engage
in protracted and costly legal battles against the provincial and
- federal governments. These normally have to proceed to the highest
courts of the land over a period of Several-years.'-Time and again,
the First Nations are successful in the courts, and yet the-
Government of Canada does nothing to change either its lawas, lts
policies or its attitudes. . _ _ _ e

What emerges. then, is that the federal government ‘has failed to
ensure that legitimate First Nations' claims are redressed. This
is a critical issue, not only for First Nations whose rights are
threatened, but also for all Canadians who live in a society that
purports to value the rule of law.(4) - We believe that Canadians,
if they knew the facts, would not support the continuance of a
system which perpetuates this injustice. Fundamental reform to
Canadian policy dealing with inherent, aboriginal and Treaty rights
has been recommended by groups as diverse as the Canadian Bar
Association, the Canadian Human Rights Commission, the all party
Special Committee on Self-Government, the Indian Commission of
Ontario and the Supreme Court of Canada. (5) Constructive changes

must now be made. ' ' _

Government policy is in v1olat10n of the sp1r1t of equality and
respect memorialized in the Two Row Wampum Treaty which was.
originally made between the Iroquois nationa and the Dutch. The
duty to uphold this historic compact was transferred to the other
European powers by succession through the Covenant Chain. This
is a treaty of peace and friendship. In the Wampum belt, rows of
coloured heads signified the two parties. The three beads in the
middle, which signify peace, friendship ‘and respect, symbolize
distinctness on the one hand, but also symbolize a bridge between
- the nations, which represents coexistence. This allowed for a
relationship in which the nations would live together, but also
confirmed that each nation would demonstrate mutual respect for the
laws, customs, and ways of the other. We are compelled to give
effect to the spirit of this agreement.

We believe that Canadians will now decide to give meaning to the
existing constitutional and legal guarantees which apply to First
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Nations, and to fulfil the terms of all Treaties with First
Nations, whether entered into before or after Confederation.(6)
The policy of the Government of Canada must actively ensure that
these rights are respected and that forums exist—for their
preservation and protection. And while the Courts should always

remain an alternative for First Nations, to force them to resort
to the Courta in most cases in order to protect thelr rlghts is

nothing short of oppresslve. '

Currently there is a d1st1nctzon created in federal government
policy between "aspecific" and "comprehensive" claima, the first
referring to certain prescribed kinds of claims under Treaties and
the Indian Act, and the second referring to claims based on
aboriginal rights (in areas where no Treaty was signed).(7)

This. division results in certain types of legally valid clainms
being totally ignored. While this Committee has been asked by the
Government to focus on so-called "specific claims", our report must

emphaaize that this distinction is both artificial and hae no basis

in law. Further, any reform in the area of Bpeclflc claims must
not occur in 1solatlon.

The Canadian Human Rights COmmiasion has characterized the
situation of First Nations in Canada as a "national tragedy". The
Commission was not speaking only of sapecific claimas policy.
Respect for inherent, aboriginal and Treaty rights, promoting
economic development and self-determination: all are areas which
require immediate examination by First Nations and governments
alike. _

This Committee expects and desires that joint reform of the claims
policy in Canada will only be a first step in a new cooperative
effort to ensure that governments honour their obligations to Firsat
Nations. Firsat Nations must once again become respected and vital
partners in the future development of Canada. Canadians should not
settle for less, :

aRkAn.

RECOMMENDATIONS

‘The following recommendations are with respect to policy
development, . process implementation and legal process. The
timeframe for the adoption of these recommendationa is £rom
January through September, 1991. However, it should be noted that
gsone of the recommendations are with respect to ongoing 1n1tlat1ves
which will take place well into the future.



POLICY DEVELOPHENT

Immedlate Measgures

—

The Government of Canada must make the follow1ng public commitments
to the First Nations:

1. The claims policy must be fundamentally
reformed, so that an approach is developed
which is consistent, at a minimum, with the
standards ‘of fairness and equity, and the
obligations of the Crown as set out in. such’
court judgements as Sparrow, Sioui, and Simon,
as well as the Constitution Act, 1982.

2. The development of claims policy will be the
joint undertaking of government and First
Natlons.

3. The 1ndependent claims resolution process (or

: processes) will operate in an impartial manner
guided by recognized principles of law equity
and fairness,

4. The settlement .of claims will not be solely
financial or monetary transactions.
Furthermore, settlements must take into account
the cultural, economic, social and spiritual
significance of the lossa to the First Nations. -
A commitment must be made to make lands and
natural resources available for the settlement
of claims, as well as all other appropriate -
remedies (including environmental concerns) in
keeping with the aspirations of First Nations.

5. The need for certainty in claims settlements
will not require the extinguishment of
inherent, aboriginal or Treaty righta. Nor
will Firat Nations be required to contract out
of rules of law or principles of interpretation
favourable to them as part of any claims
settlement or Treaty 1mp1ementat10n agreement.
(8)

6. First Nations will bé fully indemnified for all
costs necessarily incurred in the development,
submisgion and resolution of their claims..
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Treaties {including pre-Confederation Treaties)
which have been negotiated between the Crown
and First Nations to date will be implemented
on the basis of recognized pr;nclplea of law,
equity and fairness,

No Treaty-making, Treaty implementation or
other claims settlement process shall require
the exclusion of self-government arrangements
reflecting the inherent rights and jurisdiction
of First Nations. Such arrangements may be

included within Section 35 of the Constitution.,

Where the parties agree that there is a valid
claim, or where a duly mandated independent
body deems the claim valid, governments will
thereafter he prevented from alienating any
interest in the lands covered by the claims
(including, without limitation, the imssuing of
any licences, permits or other rights of.
access, use, or occupation) except as agreed
to by the First nations party to the
settlement. .

Suhseguént Measurés_

10.

A joint working group must be formed, composed

of federal government and  FPirst Nation

representatives, appointed by and responsible

to the parties for the purpose of: . :

{(a) developing mutually acceptable
.claims policies consistent with the
spxr;t and recommendat;ona set out
in this document,

(b) planning the implementation of
policy changes which would ensure
the negotiation of pre-Confederation
claima, the protection of inherent,
aboriginal and Treaty rights and the
elimination of Crown reliance on

* technical defenses, and other issues
" as agreed upon;
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{c} implementing a review of existing
federal and provincial agreements,
legislation, regulations and policy
which - impinge. upon existing
aboriginal and Treaty rights and
which continue to create new claims;

and

(d) performing such other
respongibilities as may be agreed
upon.

Consistent with a commltment prev10ualy made

by the Minister of Indian and Northern Affairs,
until a new approach is developed jointly and
implemented to the satisfaction of the First
Nations, claims presently within the existing
process should be settled expeditiously at the
option of the First Natxon(s) party to the
settlement.

Implementation of claims policy must be
monitored and reviewed by an independent body
on a regular basis in order to ensure fairness
and consistency and to deal with further pOllCY
issues as they arise. _ _

PROCESS CONSIDERATIONS

The fundamental principle that must be applied to resolution of
claims is independence of the process from government.,
challenge is to establish a new process which may include First
territorial variations, without ‘impeding the resolution
of claims which are in the current system and could be resolved if

Nations'

adequate motivation and resources are brought to bear.

Immediate Heaaures 

13.

14,

The necessary resources must be allocated to
resolve claims currently within the existing

process at the opt;on of the First Nations

concerned.

Government must undertake with First Nations
through the joint working group referred to in
recommendation 10 above, to establish and
implement an independent claims proceas with
sufficient flexibility to ensure equity and
fairness in addressing First Nations
territorial diversities. ' :



Subsequent Measures

Obviously, there will be a need for detailed discussions on the.
scope and nature of the mandate of any proposed independent body
{(or bodies}. The joint working group should address these matters
taking into account the following recommendations:

15, The claims process (or processes) must be
managed by an independent and impartial body
{or bodies) with authority to ensure
exped;tlous resolut;on of claims subm;tted.

16. The lndependent clalml body should have °
authority to, among other things: o

(a) give directions to thé'partiea to

complete tasks,  reconsider
positions, -address issues, and _
otherwise advance a ataged process I

carefully managed to ensure maximum
cooperation from the parties;

{b) recommend or refer matters to
" conciliation, mediation or
non-binding arbitration for the
purpose of resolving issues arising
in the course of valldatlon and .
.negotiation;

(c) make determinations as to breaches
of fiduciary cbligation and other
grounds - for claims,. which
determinations shall have
precedential value;

(d) obtain independent legal opinionsa
and advice to assist in the
resolution of issues and factual
questions; and

(e) refer issues to binding
‘determination directly by way of
stated case to a court or tribunal.

17.  Governments should accept the burden of showing
that their conduct, in relation to any claim, -
is or was consistent with their legal and
equitable obligations to the Firat Nation.

18. The independent claims body should develop'
rules of procedure for the submlaalon and
treatment of claims. :
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19. The federal government and the First Nations
should . eatablish a mutually' acceptable
mechaniam for review of, or appeal from,
determinations made in the claims process(es)~

20. Following the implementation of the new claims
policy and process (or processes), there should
be periodic joint reviews of the process(es)
conducted by government and the First Nationa.

21. First Nations shéuld be provided with all
~information available to governments in order
to properly develop, submit and negotiate their
claims.

_LEGAL PROCESS

For many reasons First Nations have not found the court process
effective, either as a supplement or substitute for the settlement
of claims by negotiation. The following recommendations are
lntended to remedy defects in the court process:

22. Governments should accept the legal burden of
showing that their conduct in relation to any
Indian claim is or was congistent with their
legal and equitable obligations to the Firsat
Natlona.

23. 1In cases 1nvolv-ing aboriginal title, such title
should be presumed to exist in favour of the
aboriginal occupants of their territory subject
only to dxsproof by the Crown.

24. Immediate statutory change must be effected to
eliminate Crown reliance on the following
technical defences in court proceedinge:

(a) Crown 1mmun1ty from sult,
(b) Act of State;

(e) atatutea of limitatioh: and

(d) the doctrines of ' laches, estdppel.
and acquiescence.

25, Claims issues in courts or other adjudicative
bodies should be heard by persons who have
received special training in the nature and
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hiatofy of claims issues, the unigue nature of .
inherent, aboriginal and Treaty rights, as

well as the culture and spirituality of
aboriginal peoples. B o -

26, Litigation or reference of a particular claim
- or issue therein should be available to First
Nations as an alternative to the negotiation
process, But provision for such litigation
must be seen as part of the overall claims
policy: funding should be provided for the
advandement of aborlglnal, Treaty and other
Indian rights claims in courts. (9)

27. Special provision must be made to enable First
Nations to secure now, in an admigsible form,

the evidence of community elders with respect:
to claims issues.

PINANCIAL IMPLICATIONS

The perception that settling claims will represent a aignificant
drain upon the federal treasury is inaccurate. Impl;c;t in this
assumption is the notion that somehow settling claima is optional
and at the discretion of government. The reality is that claims
have a legal and moral bas;s, and failure to address .them
expeditiously can only result in much greater cost and 11ab111ty

into the future. _ .

The ultimate cost of implementing an independent and impartial
process to resolve claims fairly and expeditioualy cannot be
apecifically identified at this time. However, the necessary tasks.
are known. Each of these tasks must be adequately resourced if the
overall objectives are to be achieved.

The economic benefita to native and non-nativéfcommunitiea which
are derived from the settlement of claims cannot be overlooked.
This ias an area in which Canada can demonstrate its commitment to
assisting aboriginal people in improving their standard of living,

reducing dependence and pursuing economic development.

Consideration must be given to the following: -
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FINANCIAL RESOURCES

A. -Pollcx Develogment

Sufficient funding must be prov1ded to enable

First Nations to participate effectively in
the joint development of policy. Funding must

be provided on a national and regional basis

to ensure that all First Nations -have the

0pportun1ty to partlclpate.

-— .

B. Claims Research

There needs to be more financial resources
allocated for claims research. - Funds for
researching the basis of claims must be
administered independent from government to

ensure fairness, As well, terms of reference

for research funding. need to be expanded to ’
provide First Nations with the flexibility to
undertake the kind of research they feel
necessary to establish the basis of a claim.

C. Claims Management

O0f equal importance, any independent claims
body must be adequately resourced to deal

efficiently and effectively with the claims

submitted to it. Firat Nations must have

adequate resources to negotiate claims with

government. Such negotiations should never be.
prejudiced by a lack of funds or access to the

legal, technical and administrative support

required to.. achieve parity  with the
government. h

Provigion must be made  for = full
indemnification .of ‘all costs necessarily
incurred by First Nations in the development.
submission and resolution of their cla;ms.

D, Settlements

An essential element of the commitment to
settle claims is the immediate allocation of
gsignificantly increased funding to ‘'be
available for claims settlements. An
alternative to the current method of budgeting
would be to fund settlements out of
Consolidated Revenues in the same manner that
court judgments against the Crown are paid.
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LANDS AND RESOURCES

Lands, natural resources and jurisdiction are also crucial elements
to settlement of claims. Governments must consider the significant
benefits of utilizing elements other than monetary payment to
gettle claims, Native communities should feel that long standing
matters have been resolved fairly and in accordance with thelr
aspirations for present and future generations.

HUMAN RESOURCES . -

It is clear that new and more personnel will be required if claims
are to be settled at a faster pace. This will be the case for all
levels within governments, as well as for Flrst Nat:ons and the-
independent claims body (or bodies).

Claima resolution requires people with specialized traznlng'ahd
experience. Competent technicians, legal counsel and negotzatc&
are key to any successaful procesa. :

_RRAR
OTHER DEPARTMENTS

The Minister and the Department of Indian Affairs alone cannot
reasonably be expected to fulfill obligations to which the whole
of the government ig a party. The federal Crown, as a whole, must
begin to accept responsibility for honouring its constitutional,.
legal, and other responsibilities to First Nations. Many existing
problems relate to the fact that the federal departments with
authority to deal with critical aspects of land claims and land
rights are not at the table. Issues will not be sclved unless the
ones who have the requisite authority and mandate are there. The
involvement. of Indian Affairs officials cannot and should not-
prevent the other mnembers of Cabinet from fulfilling their
obligationa. This will mean that the senior members of Cabinet, and
their respective Departments, must -not only acknowledge that they
have responsibilities to fulfill, but they muast also put into place
the capacity to deal with the issues.-and thh the First Natlons' '
leadership. _

Some federal government departments involved will include, but not
be llmlted to: - _

Justice: They have a constitutional requirement to
advise the federal government on its obligationas. They
need to fulfill this requirement in keeping with the
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dictates of the Supreme Court of Canada respecting a
"non-adversarial"” approach, as well as the honour of the
Crown. This department must acknowledge and deal with
the real and potential conflict of interest it-finds
itself in, or else run the risk of creating a whole new
" class of claims., It will mean a completely different

role for them, and different "mechaniasms to promote
advocacy and contact w1th the First Nations.

FederallProv1nc1a1 Relations (FPRO) : Slnce many lssues
related to the settlement of claims/rights issues affect
the provinces (see below), this office needs to be more
directly involved in the implementation of claims pelicy.

Department of Public Works (DPW): In terms of dealing
with claims settlements, DPW has a role to play since
they administer federal lands and buildings which could,

in certain cases, be used in land claims settlements. -
Federal lands provide a concrete supplement/alternative
in cases where the existence of third parties or
provincial interests make the setting aside of lands
difficult. Again, this should be viewed as part of the
government's approach to claims policy. -

Finance: Thir department is key in current £federal
government decision making. Since additional financial
and human resources are required to settle claims and
fulfill governmental obllgatlons, this department is a
key participant.

Other depa:tments such as Fisheries and Oceans,
Environment, Treasury Board, Energy, Mines and Resources,
National Health and Welfare, etc., will also have to
acknowledge their role in the fulfilment of the Crown's
constitutional and moral obligations. Further work and
diascussion on their specific roles will take place as
this process unfolds, .

FEDERAL/PROVINCIAL CONSIDERATIONS

Several aspects of the relations between First Nations and the
federal ‘and provincial governments will be affected by new
initiatives to resolve claims. The most apparent of these involves
the need to allocate lands and natural resources, currently under
provincial control, as part of claims gettlements. In some cases,
this will affect the provincial tax base.
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Less apparent, but equally important, is the fact that existing
provincial laws, or provincial enforcement of federal laws, will
undoubtedly create new grievances through fresh violations of
inherent, aboriginal and Treaty rights. Ideally, provinces will

develop their own claims policies consistent with federal and First
Nations objectives and will participate in the c¢laims resolution
Process. Alternatively, . the federal government may need to
exercise itsa powers pursuant to section 91(24) and other Prov131ons
of the Constitution, in order to:

* invalidate the application of provincial laws
with respect to First Nations, particularly:
where such laws are inconsistent with inherent,
aboriginal and Treaty rights; or

o "expropriate lands and dedlcate' natural
resources for the settlement of claims.

It should be noted that provinces have been the pr;ncxphl
beneficiaries of Treaties and past encroachments on inherent,
aboriginal and Treaty rights. They too have consatitutional
obligations to reepect and uphold these rights.

The process of legislative review, recommended as part of clalms
policy development, will disclose, as well, claims arising out of
past federal/provincial agreements concerning Indian interests.
The "Cut~-off" 1lands and the "resumption" powers in British
Columbia, are examples of this. A further example is the loss by
First Nations in Ontario of one half.of mineral revenues to the
province under a federal-provincial agreement legislated in 1924,
The same division of mineral royalties appliesa in British Columbia
for precious metals. In the Prairie Provinces, the Natural
Resources Transfer Agreements respecting lands and resources will
continue to give rise to grievances. Serious effort must be made -
to resolve these grievances. :

In New Brunewick, and possibly Nova Scotia and Ontario, First
Nations lost both the use of and right to compensation for
surrendered lands not actually sold by Canada before defective
federal/provincial agreements were put in place. The intent of

those agreements was to avoid that result. The same situation may
be true today if reserve lands were surrendered for sale in Quebec
or Prince Edward Island because there are no agreements with those
provinces to protect the Indian interest in reserve landa. Apart
from these conamiderations, several processes are under way to
explore the fundamental relationships between prov1nces and
regions, or some of them, in a federal state. :

Especially in Quebec, where some form of mevered sovereignty is
under active consideration, the federal obligation to protect
inherent, aboriginal and Treaty rights must be asserted. This
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would include, in any event, the pfeservatiun of constitutional
means to settle existing claims and prevent new claims arising out
of any constitutional change inconsistent with First Nations'
rights. : a _ - '

One of the major factors which has stalled or prevented claims
settlements in the past is the inevitable federal/provincial.
dispute over the financing of payments to First Nations. Asg stated
above, this issue may require the federal government to exercise
conatitutional powers which will necessarily affect provincial
interests, Even the perceived potential for the exercise of this
power may have some useful effect in convincing the provinces to
cooperate in the settlement of claims. _

From the First Nations' perspective, which is supported by law, the
Crown in Right of Canada is the party constitutionally responsible
for all aspects of the fundamental relationship with First Nations,
including the resourcing of claims settlements. Any queation of
recovering some or all fundas from provinces is of secondanxy
importance to them. That reality suggests that some form of
arbitration will be needed in order to adjust accounts between
Canada and the provincee in respect of claima settlements with
First Nations. The First Nations will require some mechanism to
ensure that this arbhitration process is consistent with their
interests. '

Every effort should be made to ensure that provinces are involved
in negotiatione on claims where such provincial involvement 1is
deemed to be desirable or necessary by the First Nation. This will
help to enaure, legally and politically, that claims will be
settled in the most timely manner. It is possible that the
governments of the Yukon and Northwest Territories would be
agreeable to act in a manner which would help to set the stage for
provincial participation elsewhere.

COMMUNICATIONS

It should be understood that communications with the general public
and First Nations communities will be esaential to the successful
implementation of the claims policy and proceas review. Key
elements of the strategy will include educating the Canadian public
as to the historical background and nature of Indian claims in
Canada, current issues in claims negotiations and settlements,
deficiencies in the current claims policy and process, and the

&
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reasons and necessity for the changes recommended here. The public
should also be advised as to the nature of the mandate of the joint
working group referred to in recommendation 10 and the timeframe
in which its work will be completed. _

Aikhk
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ENDNOTES

Sioui; Sparrow. - ' ' -

Aboriqinal Rights in Canada. An Agenda for Actlon, The
Canadian Bar A33001at10n, 1988, _ _

These examples are by no means the ekceptidn. In the
case of the Brunswick House First Nation in Ontario their

traditional lands, including their reserve, were declared
a game preserve where hunting was completely prohibited.
Throughout ' the country First Nations have found the

government slow to recognize Treaty and aboriginal land.

entitlement, while at the same time the government has
managed to find six times as much land for national parks
as for Indian reserves.

Less than 0.5% of Canada's land mass is currently
recognized by the federal government as "lands reserved

for Indians". This is not enough to provide for either

the immediate or future economic needs of the First
Nations, and it does not accurately reflect the actual
amount of lands and resources necessary for the economic
gelf-sufficiency of the First Nations. _

It appears that Canadians agree. According to an October

1990 poll conducted nationally by Angus Reid:

"It. is important to note that Canadians
apparently believe that a large amount of land
should be turned over to aboriginal peoples - .
the average response was a remarkable 21% of

the total land in the provxnce. with little
variation across regions.”. _ 3

Given these statistics, it is clear that government is

not only out of step with'the law on these issues, hut
ia also out of atep with public opinion. .

Even where violation of hunting and fishing rights is

related to the land claim, the federal government policy

is to refuse compensation for the loss of hunting and

flahlng rights unless the claimant Firat Nation used to
organize their hunting and fishing through an economic

collective,

In Sparrow the Supreme Court stated that 'govérnment

" objectives... may be superficially neutral but...

constitute de facto threats to the existence of
aboriginal rights and interests.” :

[
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We also ndte-that in 1979 Gerald LaForest, now a Justice
of the Supreme Court of Canada, was commissioned by
Canada to review the Government's specific claims policy.
He criticized the lack of independence of the process and

recommended that an independent tr1buna1 be appointed.
His report was ignored.

It is shocklng to learn that not only are the ancient
Treaties violated, but so are the modern ones. The James
Bay Cree have had to sue the Federal Government for
breach of the terms of their land settlement reached in
1975. Governments have s;mply refused to 11ve up to the
terms of this agreement.’

Areas within Canada that are still covered by aboriginal
title, and therefore subject to "comprehensive claims”,
include large areas of Quebec and British Columbia, the
Maritimes, North West Territories, the Yukon, and parts
of Ontario and Alberta."

The federal government's practice today is to insist that -
all land claims agreements must contain provisions which

extinguish the aboriginal rights of the First Nations,
rather than allowing for their continuation and
protection. The rationale given for this practice is the
need for "certainty”, by which government really means
"finality". First Nations find this repugnant, since
claims settlements are intended to affirm their
continuing and special relationship with the Crown, not
end it. Further, the government requires that rules of
interpretation developed in cases such as Nowegijick and

Simon be specifically excluded, so that these legal

developments cannot be relied upon by the First Nationsa
who have fought so hard for them through the courts.

Following the palsage of the COnstltutlon Act, 1982.-‘.
‘canada set aside resources under the Court Challenges

Program for test cases related to the Charter of Rights

and Freedoms, and language cases. This program is.

administered by a third party to ensure fairness, and has
access to substantial funding for test case litigation.

'However. cases related to aboriginal and Treaty rights

and Section 35 of the Constitution Act, 1982 cannot be
resourced from the Court Challenges Program. The federal
government has retained control over these cases through
the "Test Case Funding Program”™, which is administered '

- by the Department of Indian Affairs.,  So, even for

litigation, government has applied a double standard when
it comes to aboriginal and Treaty rights, and has worked
to maintain its conflict of interest and control.




