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[1] This is an application by the plaintiff, a ski resort
north of Kam oops, for an interlocutory injunction restraining
certain persons fromoccupying |l and | eased by the plaintiff

fromthe Provincial Governnent.

[2] The land in question is District Lot 6256, Kam oops

Division of Yale District.

[3] The defendants are nenbers of the Adans Lake | ndi an Band
and the Neskonlith Indian Band, both Bands being within the

Secwepent Nati on.

[4] In and around the area in question, there are 17 Indian
bands who are part of the Secewpent Nation, the Adans Lake and

Neskonlith being two of the 17.

[5] The plaintiff clainms the defendants, by setting up a
protest canp on Block A part of District Lot 6256, are
impeding the plaintiff’s access to the | and; and by being
canped on property | eased by the Sun Peaks Resort, the
defendants are interfering with certain construction and work
relating to a sewage line that the plaintiff says nust be

constructed before the winter nonths set in.

[6] In 1993, the Provincial Governnment signed a Master
Devel opnent Agreement with Tod Muntai n Devel opment Ltd. which

gave Tod Mountain the right to control the area and devel op
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the ski resort business. The corporate plaintiff is the
successor to Tod Mountain, governed by the sane terns of the

Mast er Agreenent.

[7] The plaintiff commenced its devel opnent of the resort in
1993 and has invested significant funds in devel oping the area
as an all season resort. The affidavit material filed by the
plaintiff indicates there is also substantial devel opnent by
ot her parties at Sun Peaks. Sun Peaks earns its revenue from
sales of land to developers, lift ticket revenues, equi pnent
rentals, retail sales and food and beverage sales. The
plaintiff is developing the resort as a destination resort for

both wi nter and summer recreation.

[8] District Lot 6256 has at all material tinmes been property
| eased fromthe Crown. In 1994, the plaintiff wanted to put a
service station on the property, so an area known as Bl ock A
was taken out and put in the nanme of the plaintiff in fee
sinple. 1In 1998, the | ease was renewed between the Provinci al
Government and the plaintiff, and it was in 1999 that the
plaintiff, having decided not to build a service station,
returned Block Ato the Ctown. It was not until June 2001
that Block A was placed back into the | ease, by way of a

Modi fication Agreenent. At the time of this hearing, Block A

is clearly with the | easehold | and.
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[9] However, in October or Novenmber 2000, a Native group
began occupying a portion of Block A shortly after the

plaintiff announced the next phase of devel opnent at the
resort. This occupation was clearly in opposition to Sun

Peaks expansion pl ans.

[10] Affidavit material filed by the defendant sets out their
concerns with the obvious conflict between the ski resort and
t he defendants. In addition to their concern over the
expansi on plans of the resort, the defendants are also in
conflict with the plaintiff claimng a | ack of studies or
consultation with regard to the environnental inpact and the

i mpact on the nenbers of the Secwepent Nation. The affidavits
of both parties filed detail the hostilities, confrontations

and m sunder st andi ngs that have occurred over the past year.

[11] One of the central concerns of the defendants is that
when the plaintiff applied for the Mdification Agreenent on
June 8, 2001 to include Block Ainto the existing | ease, there
was no consultation with the defendants nor any public notice,
even though it was clear that the defendants had been on the

| and si nce Novenber, 2000. When the defendants picked the

| ocation of their protest canp, they were aware that it was
Crown Land at that time, and not subject to any | ease. They

had wanted and expected consultation in the event of the
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plaintiff making an application to include Block A within the

| easehol d | ands. This never occurred.

[ 12] Then on June 26, 2001, Sun Peaks sent a letter advising
t he defendants that the occupiers of the protest canp would
have to vacate the property, and that was expected to be done
by July 6, 2001. The letter set out that the resort intended
to proceed with construction of the sewage |ine which would

have to pass through or by the protest canp.

[13] As of the date of this hearing, all but three protestors
have voluntarily renoved thenselves fromthe canp. Counse
for the defendant advises that three persons are at the

canpsite, and that only two pup tents renain at the site.

[ 14] Wil e the occupation has clearly been a source of concern
to the plaintiff, it has apparently been the catal yst or sone
beneficial changes for a nunber of menbers of the Adans Lake
and Neskonlith Bands. The evidence of the defendants is that
by re-establishing their presence on these |ands, which had
not been occupied by themin recent tines, they have rem nded
t hensel ves of their obligation to protect the land, their
traditional territory and to preserve it for their heritage.

A part of their protest has been to informthe public of their
concerns with regard to the resort devel opnment, to informthe

public of the Secwepent Nation's aboriginal title and rights

2001 BCSC 1056 (CanlLll)



SUN PEAKS RESORT v. BILLY, SOPER et al Page

6

claims to the area. The protest canp has served as a
gathering place within the past few nonths for sone nenbers of
their community, and the el ders have assisted younger nenbers
of the bands in learning howto live off the |and, the

i nportance of social and cul tural gatherings, how to gather
traditional foods and nedicines, and | earning nore about the

Secwepent Nation traditions and | anguage.

[ 15] Counsel for the plaintiff points out that the defendants’
argunent is really a challenge to the tenure generally, and
that this is not the proper forumor issue here. That there
is no evidence to suggest that the | easehold which the
government has granted to the plaintiff is invalid. The
plaintiff suggests that any chall enge that the defendants may
have on the issue of aboriginal title is a matter nore
properly brought before the Courts by way of an action, rather

than objecting to this application for interlocutory relief.

[16] In this dispute, both sides have acted with sone
restraint and respect. There are sone exceptions, cited in
af fidavit evidence by both sides, but | would regard those

i nci dents as exceptions.

[17] However, as part of the injunctive relief sought, the
plaintiff also seeks an enforcenent order as part of the

relief. Because of sone past incidents involving the
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defendants, the plaintiff asks the Court to conclude that the
injunction will not be voluntarily obeyed, and that therefore
there nust be a inclusion of police authorization, and that

wi t hout such | anguage, the R C.MP. mght be reluctant to
enforce the order. Counsel cited the decision of McMII|an

Bl oedel v. Sinpson, [1996] 2 S.C. R 1048, para. 41.

[ 18] Counsel for the defendants argues that the injunction
shoul d not be granted. That the plaintiff cones to Court with
uncl ean hands, seeking a renedy in equity. This is partly
because, according to the defendants, the plaintiff relies on
the Modification Agreenent which was obtained to hel p break-up
the protest canp. The Modification Agreenent was nade “behind
cl osed doors” between the Province and the plaintiff, after
the conflict between the parties was apparent. There was no
consultation with the defendants and no public notice with

regard to that Modification Agreenent

[19] Alternatively, the defendants say that if an injunction
is to be granted, it should be very specific, it should not
interfere with the lawful exercise of the rights of freedom of
expression and protest, and should not extend beyond the

| easehol d property into Ctown |land. Further, there are

i nsufficient grounds to include an enforcenent order, which

woul d crimnalize those who are in occupation at this tine.
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[20] First, | rnust determ ne whether or not there is a serious
guestion to be tried, and in nmy view, there is. The plaintiff
has a valid | ease, and there were no | aws broken in reaching
the Modification Agreenment with the Province in June of this
year. The land in question was previously part of the |eased
prem ses, and whether or not the |lapse of tine from 1999 to
June of 2001 was sinply |ate paperwork, as suggested by
counsel for the plaintiff, is irrelevant. The land in
gquestion is now subject to a valid |lease, and the plaintiff
has the right under the Land Act, R S.B.C. 1996, Ch. 245 to

t ake proceedings to recover possession of that land. And the
plaintiff has the right to undertake the sewer |ine

construction as planned.

[21] WII a refusal to grant this relief bring harmto the
plaintiff? The lawis clear that interference with an on-
goi ng business can and will be regarded as harmw thin the
meani ng of the test for this kind of injunctive relief.

| rreparabl e harm need not be proved. The plaintiff has
established that its rights to the property have been

interfered with by the defendants.

[22] On the question of the bal ance of convenience, that is,
whi ch of the two parties will suffer the greater harm from

either granting or refusing this relief, | agree with counsel
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for the plaintiff that the bal ance of conveni ence favours the
granting of this injunction. There are no permanent
structures on the property belonging to the defendants, and

t he defendants’ occupation of the | and has been recent, since
| ate Cctober of Novenber, 2000. The nunber of people in
actual occupation has been few, and counsel for the plaintiff
points out that the kind of activities and dissem nation of
information by the defendants can be noved to Crown | and, in

manner that would not interfere with the rights of the

plaintiff.
[ 23] Accordingly, there will be an order for the injunctive
relief claimed by the plaintiff. There will be an order that

Irene Billy, Henry Sauls and George Manuel, Jr., the three
per sons whom | understand to be occupying the land in
guestion, and each of themand all persons having notice of
this order shall be restrained and enjoined until a trial of
this action or until further order of this Court from
occupying any part of District Lot 6256, Kam oops Division of

Yale District, unless or until:

(a) each has the plaintiff’s express witten
perm ssi on;

(b) inpeding access to the |and; or

a
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(c) interfering in any way with excavati on,
construction or work related to a sewage |line
on the land on or adjacent to the | and.

[24] | assune that on receiving notice by way of a copy of

this order that those persons will |leave the land forthwth.

[25] | am not including an enforcenent order in the order that
| amgranting at this tine. These parties are nei ghbours.
Wthin the |l ast few nonths, the defendants have voluntarily,

or upon being asked, have renoved thenselves fromlands wthin
the | easehold in question. That indicates to ne good faith on
the part of the defendants. Wthout dimnishing the integrity
of their protest, the defendants have noved and shown respect

for the law, and | expect no | ess now.

[26] In the event that the persons naned in this order refuse
to |l eave the | ands, as now ordered, the plaintiff shall be at
liberty to nmake a further application to nme on short notice

and I will make nyself available. | would hope that woul d not

be necessary.

"Nancy Morrison, J."
Madam Justi ce Nancy Morrison
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